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ABSTRACT 
Preservation of water has been the essence of Vedic culture. However, 
there was a change in the attitude and belief of our people through 
modernization. Rapid industrialization and urbanization infused material 
culture and in this process of development, the natural resources like ground 
water had lost its importance. Industrial and agriculture boom has resulted in 
ground water depletion and pollution. Its easy access has always attracted 
human activities, but its complexity in understanding has led to misuse and 
abuse. 
According to State Ground Water Board officials, water tables are 
dropping by six meter or more each year. It was learnt that farmers in the 
country, a generation ago used bullocks to lift water from shallow wells in 
leather buckets. But now they are drawing water from SOOmetres below ground 
using electric pumps. The pumps powered by heavy subsidy are working day 
and night to irrigate fields of more water consuming crops like rice, banana and 
sugarcane. The law allows landowners practically unrestricted right of 
extraction of groundwater from under their plots. This vital question needs to 
be addressed properly so as to develop a correct and cognizable perception 
about legal framework of rights in the domain of water regulation. 
The problem of water pollution is as old as the evolution of human 
being on this planet. The quality of ground water is of great importance for 
human beings. Now this problem of pollution is transnational and not confined 
to any local level. Pollution of water and depletion of ground water are the 
major problems created by the human activities. Now, it is one of the biggest 
problem, the world is facing today. 
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On the contrary, unplanned, unscientific and indiscriminate development 
of the resources resulted in fast declining of ground water table in many areas. 
This has also caused resource crunch as well as deterioration in the quality of 
resources. The situation has become alarming in many areas and it now 
demands immediate attention of planners, legal experts and scientist 
community. 
It is in the above backdrop, at the international level, precisely for the 
purpose, in the year 1972 that the United Nations Conference on Human 
Environment was held at Stockholm, the Declaration provides that the natural 
resources must be safeguarded for the benefit of present and future generation 
through careful planning and management. In the year 1987, the World 
Commission on Environment and Development propounded the concept of 
Sustainable Development. It seeks to protect the resources for the present and 
future generation. Though Environmental concern are centuries old it came into 
limelight at the international level pursuant to the United Nations Conference 
on Environment and Development held at Rio de Janeiro (Brazil) in June 1992. 
Recognizing the above problem and threats, a slogan for preservation of 
groundwater resources became the call of the day. So many international 
endeavours have been made and declaration is being put forth, for the 
protection and preservation of ground water resources. 
The legislative enactments dealing with pollution prior to the enactment 
of our Constitution i.e. Shore Nuisance (Bombay and Culaba Act) 1853, 
followed by the Oriental Gas Company Act 1957, the Indian Penal Code 1860, 
the Indian Easement Act 1882, the Sarai Act 1867, the Northern India CanaJ 
and Drainages Act 1873, the Obstructions of Fairways Act 1883, the Indian 
Ports Act 1908, the Indian Forest Act 1927, the Factories Act 1948 and the 
Civil Procedure Code 1908 were considered to be colonial vintages. Even in 
the post independence era, a defined policy for preserving the ground water 
resource and its quality was missing. 
Indian Constitution has enshrined water in a state subject. Entry 17, in 
the Ilnd List of Seventh Schedule. It places water totally at the mercy of the 
state. This takes into account water supplies, irrigation and canals, drainage and 
embankments, water storage and water power where "water supplies" can be 
said to include groundwater. 
Shortly after the 1972 conference, the Water (Prevention and Control of 
Pollution) Act 1974 and Criminal Procedure Code 1973 were enacted and rules 
framed thereunder. The Act was followed by the 42"'' Constitutional 
Amendment in 1976. The amendment inserted Article 48A under the Directive 
Principles of State Policy which required the State to protect and improve the 
environment. The Amendment Act also introduced a new chapter on 
Fundamental Duties, which obligated the citizens to protect and improve the 
natural environment under Article 51(g). Subsequently, by invoking Article 
253 of the Constitution the Environment (Protection) Act 1986 was passed by 
the parliament. 
At the national level, a model bill was circulated to the States in 2005. 
But no final Act came into existence till today. Few states have passed the 
legislation such as, Andhra Pradesh, Goa, Gujrat, Maharashtra, Himachal 
Pradesh, Kerala, Karnataka, Tamil Nadu and West Bengal. The legislation is 
aimed at saving the precious ground water resources thereby ensuring that 
environmental degradation is minimized. 
In India groundwater resource management stems its origin from the 
Third Five Year Plan (1967-1969) under which different water and 
environment policies were framed by the government to meet out the ground 
water scarcity. It became the part of the law in the year of 1997 when in 
pursuance of Supreme Court direction, the Ministry of Environment and Forest, 
Government of India under the Environment (Protection) Act 1986, established 
the Central Groundwater Board. 
Effective regulation and management of groundwater resources on 
scientific basis with holistic approach is need of the hour. However its 
implementation at the ground level is very much essential. The prudent 
approach would be to observe balance between demand and development of 
the groundwater resources. Further the task before us is to evolve and develop 
the scientific parameters of law on sustainable development. 
Penalties are too trivial to deter polluters. Therefore, some stringent laws 
should be enacted and implemented against the wrongdoers. For that purpose 
there is need of honest and efficient enforcement and implementing agency. 
Indian judiciary is very vigilant regarding the protection of environment 
by widening the ambit of Article 21 that embraces the protection and 
preservation of nature's gifts, without which life caimot be enjoyed. In the 
enforcement of these laws the Indian Judiciary has played a very important role 
as it has made the right to wholesome environment fijndamental right. The 
court had in mind that environmental pollution was a slow poisoning process, 
leading to extinguishment of life. The existence of life in this planet is possible 
only if we are able to save water and water purity. Under the provisions of 
Articles 32 and 226, the Court have liberally construed and expanded the scope 
of fundamental right as specially the right to life. 
In spite of so many laws, policies, notification, orders etc. the true 
colour was given by the judiciary through a number of decisions. Today there 
is an immediate need of an action of the Union legislature in shaping a codified 
law for the preservation of ground water resources. 
The Choice of Topic 
The following issues immensely guided me to opt this topic for my 
research work. 
• The problem of water scarcity in the national and international scenario 
needs immediate attention of the government just to manage and control 
the acts towards water resources. 
• Most of the developed countries of the world have enacted and 
successfully implemented laws relating to water resources especially 
groundwater. 
• Now it is ripe time for India also to have a comprehensive law dealing 
with the management and control of the use of groundwater resources. 
Need for the Study 
• The need for this research stems its origin from the world wide accepted 
principle of sustainable development. The check and balance in the use of 
groundwater. 
• Worldwide at least 25 countries are facing the acute water shortage. Half 
of the districts in Indian sub-continent are facing over exploitation of 
ground water resources. 
• Because of population explosion there is need to increase the productivity, 
consequently maximum utilization of resources, thus exoloitation must be 
sustainable to keep it for the future generation. This needs greater legal 
control, hence this study. 
The Objective of the Study 
• To explore and analyse various measures and steps by the Central as 
well as State governments in India regarding the control and 
management of ground water resources. 
• Exploitation of ground water should be regulated as to not exceed the 
recharging possibilities and also to ensure social equity. 
• Whether legislative and administrative steps taken so far in India are 
sufficient and suffice the purpose or some modifications and alterations 
are needed, keeping in view the gravity and magnitude of water crisis? 
• The analysis of laws, orders, and policies of the governments towards 
the depletion of ground water level and suggestions thereof. 
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Hypotheses 
• There is no comprehensive legislation in our country dealing with 
management and control of ground water resource. 
• Harmonious relationship between the ground water and the surface water 
is required. Some legislative and administrative work towards the 
preservation of water resource is the need of the hour, keeping in view the 
future needs. If the groundwater is left uncontrolled, it may result in 
inequitable distribution of water by different persons or agencies. 
• Though the quantity of groundwater may be large, yet an unrestricted 
extraction of groundwater may lead to its exhaustion which, apart from 
depriving the posterity of earth's valuable resource, may cause other 
additional problems. 
• If alternative sources of supply of water are available, the use of ground 
water may be prohibited to avoid waste of ground water resources. 
• Some concrete and positive steps are to be taken by the Central and State 
government analysing the steps taken in the form of policies and decisions 
to maintain underground water which are of persuasive value only. 
• The need of the hour is that a blue print in the form of legislation to 
control and manage underground water is a must for overcoming the 
water crisis in future. 
• The study is to explore and analyse the above hypothesis. Just to seek the 
attention of the government towards the magnitude of the problem of 
water scarcity and the need of special law regarding the preservation of 
water resources especially underground water resources. 
Scope of the Study 
• It will provide a clear picture of the problem of ground water scarcity 
caused by the over exploitation and unsustainable use of ground water 
resources. 
• Through this study one can get to know the loopholes and defects of laws, 
orders and policies of the government, adopted so far. How can they be 
rectified just to make ground water sustainable. 
• The role of international organizations in curbing the menace of water 
scarcity. 
• The role of judiciary towards the problem of water scarcity and its 
execution. 
Impact of the Study 
Since the subject matter of the study exhaustively deals with problems, 
difficulties and proposed solutions, the impact of the study would be to add to 
the existing fund of knowledge and practice and to provide the latest update, so 
as to be of use in the present as well as in the future. 
Methodology 
Methodology adopted is doctrinal and analytical. Policies, laws and 
different interpretations given as well as judicial interpretations examined from 
time to time have been studied and analysed. 
The research materials for the present thesis are based on primary and 
secondary sources. In primary sources, reliance has been paid on the Acts and 
statutes. Statutory provisions relating to ground water resources have been 
discussed extensively. 
The secondary sources consist of various books on the subject, relevant 
reports, different articles published in various journals, encyclopaedias and 
various commissions reports on the subject. International reports have also 
been touched upon to study ground water resource. Published articles in 
national dailies, magazines, have also been consulted and incorporated in the 
thesis at appropriate places. The relevant verses of holy Quran, Hadith, Vedas 
and saying of prominent scholars have also been incorporated wherever they 
are needed. 
The analysis of the case law enunciated by various High Courts as well 
as the Supreme Court is obviously the backbone of any legal research work. 
Brief reference is also made to the environmental perspectives during the 
colonial era and various policy statements touching upon environment in some 
way or other made by the Government of India from time to time have been 
studied. Detailed reference, however, is made to the judgements passed by the 
Supreme Court on the management of groundwater quantity and quality. 
Chapterisation 
Chapter I: Ground Water Resource and Its Management 
It pertains to ground water resource and its management, dealing with 
the problem of water scarcity in the national and international scenario. Further 
policies, schemes, conventions, adopted by the government from time to time 
have been analysed. The role of Indian Constitution and judiciary towards the 
preservation of groundwater resources have been discussed critically. Different 
state laws, special laws and boards constituted thereunder have also been 
studied. The role of religion, public participation, panchayat, women have been 
exhaustively deliberated upon. 
Chapter II: Constitutional and Legislative Frmework 
This chapter deals with constitutional and legislative framework 
regarding the preservation of groundwater. Further, Constitutional and statutory 
rights to groundwater as well as position under common law and easement Act 
have been discussed. 
Chapter III: Water Pollution and Nuisance Laws 
This chapter exorbitantly deals with pre-independent and post 
independent laws and its role in checking the water pollution and nuisance in 
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general and ground water in particular. Further, it deals with certain tortuous 
liabilities, strict liability, absolute liability, negligence, etc. The role of 
judiciary in curbing the menace of water pollution and nuisance have been 
highlighted. 
Chapter IV : Sanctions Regulating Groundwater Pollution 
This chapter deals exhaustively with the sanctioning provisions under 
different local and special laws, to preserve the quantity and quality of 
groundwater. 
Chapter V : Judicial Response 
This chapter pertains to catena of judicial pronouncements dealing with 
the role of PIL, Art. 21 with its new dimensions, different principles, such as 
sustainable development, precautionary principle, polluter pays principles, 
public trust doctrine, inter-generational equity, strict liability and absolute 
liability. 
Conclusion and Suggestions 
Last but not the least the whole work has been concluded. A meagre but 
honest attempt has also been made to suggest some concrete legal measures to 
prevent the depletion of groundwater resources. Few suggestions have been 
directed towards preventing the pollution of groundwater resources. 
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Introduction 
INTRODUCTION 
Water may be classified into surface water and ground water. The later 
is the underground water or below the earth's surface. It is also called 
subterranean water. It is believed that the world resources of ground water are 
considerably larger than the fresh surface water contained in lakes and rivers. 
As compared with the surface water, ground water is cheap, accessible and free 
from pollution and contamination. National laws of our country are directed 
towards controlling or regulating the surface water but very little attention has 
been paid for controlling and regulating the use of groundwater. 
Water, need of life, is likely to pose the greatest challenge on account of 
an increased demand with population rise and economic development and 
shrinking supplies due to over-exploitation and pollution. Although water is 
abundant and renewable natural resource covering 2/3 rds of the planet, a very 
small portion of this is effectively available for human use. In India, as a result 
of development, the demand for water is increasing both in urban and rural 
areas. This may increase tensions and disputes over sharing and commanding 
of water resources. The emerging scarcity of water has also raised a host of 
issues relating to sustainability of the present form of economic development, 
sustained water supply, equity of social justice, water financing, pricing, 
governance and management.' 
So far as India is concerned, the problem is far more acute as the 
population growth is spurring a demographic change, especially as towns are 
1 See, Abdul Shaban, Sharma, R.N.; "Water Consumption Pattern in Domestic Households in 
Major Cities", EPW June 9, 2007, p. 2190. 
becoming cities and cities are becoming mega cities. Also, there are serious 
concerns of the availabihty of fresh water as India has 16% of the world's 
population, only 2.45% of the world's land resources and 4% of the world's 
fresh water resources. The per capita availability of fresh water in the country 
has dropped from an acceptable 5177 cubic metres in 1951 to 1869 cubic 
metres in 2001. It is estimated that it would further decline to 1341 cubic 
metres by 2025 and 1140 cubic metres by 2050. This is alarming as the 
threshold per capita value for water stress is 1000 cubic metres. 
Demographic pressures apart, there are serious issues on the way as 
these natural resources are used. In fact, judiciously speaking, people in India 
do not know how to save more water, but how not to waste water. Hence, there 
is always a need and concern over the protection and management of 
groundwater quantity and quality. 
Groundwater is often overexploited in many parts of our country. The 
reasons for the over exploitation vary regionally but most relate to the laws and 
policies, designed to promote water development as a means to community 
development. Currently, there are many laws and policies, which seek to 
modify for sustenance of ecological development.^ 
Looking at problems created by the growing water scarcity and 
pollution, freshwater is essential for sustenance of human civilization in every 
part of globe. More than 30 countries today suffer acute water shortage 
2. Dr. Ramesh; "Right to Drinking Water: Need for Changes in the Present Policy", Indian Bar 
Review, Vol. XXX(4), 2003, pp. 602-603. 
3. Proceeding of Groundwater 2007, National Seminar on Agriculture Development and Rural 
Drinking Water, vol. 11, p. 100. 
problem.^ Water is stored in oceans and seas, and through evaporation and then 
rainfalls, it percolates under the ground, which is the main source of 
groundwater. Groundwater is available in impermeable geological formation 
known as aquifers. Water is essential for the existence of life on this planet. 
Water has multitudes of utility for men and animals. 
India has vast freshwater resources in the form of both lentic and lotic 
ecosystems. The lentic ecosystems include ponds, lakes, tanks and reservoirs. 
Underground water sources are generally found in the form of springs, wells, 
infiltration well and infiltration galleries. 
In India and elsewhere also groundwater is considered to be a personal 
property of the land holders and the abnormal growth of population and spurt 
in industrial activities for the last four decades and the conversion of vast lands 
into cropping land forced more abstraction of ground water. The land has been 
converted into small landholding and each of which have wells (deep or 
shallow), even in urban areas the people go for deep boring and use heavy 
motor to pumps out gallons of groundwater every day. There are millions of 
wells in India which are not in operation as they are dried up. Competitive 
spirit in deepening wells is going on without understanding its consequences. 
India has now the biggest groundwater usage in the world at 250 cu.km/ 
year. The U.S. comes a distant second with a bit over 100 cu.km./year, and 
China even further back. India has over 20 million irrigation wells and is 
4 . wvvvv.ire.nl International Water Sanitation Centre. 
5 Milind S. Hujare; "Limnological Stdies of the Perennial Water body Attigre Tank, Kolhapur 
District, Maharashtra, Nature, Environment and Pollution Technology, Technoscience 
Publications, Vol. 7, No. 1, 2008, p. 43. 
6 . Supra note 3, p. 48. 
adding 800000 more per year. Every fourth cultivator owns a well and other 
buy water from well owners^ As per the estimates of Central Groundwater 
Board. 15 states in India may face severe shortage of groundwater if we 
o 
continue to exploit it indiscriminately. 
However, the 2003 NSSO Survey (59^ ^ round) suggested that 69% of 
kharif area and 76% of rabi area were irrigated by wells and pumps. Some 
others put the share of pumped irrigation at 2,0%. The data is murky since it is 
difficult to estimate the area irrigated by people buying water from pump 
owning neighbours. Everything has changed with the green revolution. Today, 
2/3 to 4/5 of our irrigated area uses pumped water. ^  The rapid and often 
unplanned urbanization has put a lot of strain on groundwater resources. 
Situation turn to more serious when the ditches and pond are either encroached 
upon filled with waste. The preservation of water bodies has now become a 
matter of international concern. 
Indian agriculture is heavily dependent on groundwater. Indian farmers 
extract about 150 km^ of groundwater, making India the largest user of 
groundwater in the world. About 55-60% of India's agricultural lands rely on 
groundwater for irrigation, and groundwater supported agriculture contributes 
about 10% of GDP. Even more significant, about 55-60% of India's population 
is estimated to depend on groundwater for their livelihoods. So that 70-80% of 
the value of agricultural production is based on groundwater rather than surface 
water.'° 
7 . The Times of India, May 4, 2008, p. 13. 
8 Dr. Kumara Charyulu; "Integrated Water Management - Hunger Free India", Kuruskhetra, 
September 2007, p. 4. 
9 . The Times of India, May 4, 2008, p. 13. 
10 Navroz K. Dubash; "The Electricity Groundwater Conundrum: Case for a Political Solution to a 
Political Problem", EPW, Dec. 29, 2007. 
Looking at another way, few decades ago the underground water table 
was near the surface of social structure and could be utilized by digging wells 
for the purpose of irrigation and domestic use. The mechanical device to fetch 
groundwater was not much improved and the irrigation method was to fetch 
water through these wells by means of ropes and buckets. Much economic 
progress has come at the cost of severe impacts on natural ecosystem in most 
developed countries. Unregulated access, affordable small pumps and 
subsidised electricity and diesel oil have led to overpumping of groundwater 
for irrigation. This drops groundwater table several metres a year in key 
aquifers. As much as 10% of global annual water consumption may come from 
depleting groundwater resources. 
As a result of excessive exploitation of groundwater resource the water 
table is going down every year. Now for fetching potable water one has to bore 
upto '200-300 feet' beneath the surface of the soil which was earliest '30-40 
feet'. The average depletion note per year is 30-40 cm and goes upto 1 metre at 
some places. In the long term, the International Water Management Institute 
estimates that shrinking of ground water will reduce India's grain output by one 
fourth.'^ 
Hence uncontrolled and excessive exploitation of groundwater shall 
adversely affect the fertility of the soil. It means that there is a potential threat 
to the existence of human beings as well as living creatures. The unplanned 
development and uncontrolled deforestation has affected the rainfalls and there 
11 William J. Cosgrove and Frank R. Rijsberman; World Water Vision, 2000 Earthscan 
Publications Ltd. London, pp. XX and XXI. 
12. The Times of India, April 20,. 2008, p. 15 (Varanasi Ed.). 
is flood or drought. Owing to shrinkage of our fresh lands the water absorbing 
capacity has also been affected. Climate change prediction has injected 
urgently to these moves. A 2006 study by the Pune based Indian Institute of 
Tropical Meteorology says that the rain fall pattern in India is changing, with 
more events of heavy rainfall replacing light rains. Less light rainfall means 
less recharging of ground aquifers.'^ 
If we look at the present scenario, we are heading towards crisis. About 
85% of rural population in India is solely dependent on groundwater, which is 
depleting at a rapid rate. It has been recently estimated that by 2017 India will 
be 'water stressed' - per capita availability will decline to 1600 cubic metres. 
Studies put the amount of available aggregate annual utilizable water in India, 
surface and groundwater together, at about 1100 billion cubic metre. 
The shortage of water in the country is slowly affecting the lives of 
people as well as the environment around them. As a result of excessive 
extraction of groundwater to meet agriculture, industrial and domestic 
demands, drinking water is not available during the critical summer months in 
many part of the country. Moreover, water shortages in cities and villages have 
led to large volume of water being collected and transported by tankers and 
pipelines. 
The state level depletion of static groundwater reserves is well known 
problem in some states such as Haryana, Rajasthan, Punjab, Gujrat, 
Coimbatore in Tamil Nadu and Kolar district in Kamataka, etc. According to 
the Central Groundwater Board, the water level is receding in 80% of Punjab 
13 . Ibid. 
14. The Times of India, March 20, 2008, p. 5. 
and 70% of Haryana.'^ By 1992 most of the tubewells had gone dry and the 
village suffered in both economic and social terms. At present there is no 
groundwater available upto the depth of 300 metres. The depletion of 
groundwater also affects the growth of trees and due to increasing depth of 
groundwater a large number of trees in field near roadsides dried. According 
to Central Ground Water Board (CGWB), two district of Rajasthan namely 
Jalore and Alwar, are also in the category of over exploited to the extent of 46 
and 70 per cent respectively. 
Coimbatore, the district of Tamil Nadu is widely mentioned as 
experiencing considerable groundwater depletion. According to the CGWB 
document, 87% of groundwater potential of this district has been exploited so 
far.'** Leaving aside parts of the Union territory of Delhi (Najafgarh and 
Mahrauli) no other district from any other state has yet reached this level of 
groundwater over exploitation.'^ For the western state of Gujarat, the level of 
groundwater use is hardly 40% of the recharge. Water markets to meet the 
demand of farmers having no irrigation source have developed in many areas 
like Banaskantha and Mehsana district of Gujarat. Water lords has resulted in 
not only exploitation of needy farmers but also that of the groundwater 
resources.^° 
15. Ibid. 
16 . Yadav R.N.; "Consequences of Groundwater Depletion", Geographical Review of India Vol 
69, No. 1, March 2007, pp. 89 & 91. 
17. Dhawan, B.D.; "Magnitude of Groundwater Exploitation", EPW, April 8 1995 n 771 
18. Id., p . 7 7 2 . ' '^- • 
19. Id., p. 771. 
20. Burgia J.S. and Saleem Roomani; "Groundwater Development : Present Scenario and Future 
Needs , published in UFA, Vol. XLIX, No. 3, July-Sept. 2003 at p. 306. 
Even in Kerala, where the intensity of monsoon rain is severe, water 
level has been falling systematically in all parts of the state.^' Only the low 
levels of groundwater exploitation in the eastern states 4% in Assam, 7% in 
Orissa, 19% in Bihar and 22% in Bengal - are in harmony with general 
impression in this regard.^^ Although endowed with world's biggest 
groundwater reservoirs (aquifers) lying in the Indo Gangetic plains, the state of 
U.P. has started experiencing groundwater stress. Continuous depletion of 
water table has been taking place as a consequence of over exploitation. In 
several parts of the western and central UP and even in eastern part of the state 
particularly Mirzapur groundwater levels are depleting drastically including the 
most affected area of Bundelkhand. There is an urgent need of management of 
23 
groundwater resources in sustamable manner. 
Ground Water Quality in India 
Moreover, the quality of ground water is also deteriorating owing to 
industrial wastes, which are thrown on the ground. Despite this, fertilizer, 
septic tank, and sewage are the main sources of groundwater contamination. 
The river water is polluted and the ground water of adjoining areas is also 
affected making its quality inferior. 
The vast majority of Indian population use well (in most of the cases, 
open dug well) for their drinking water requirement. The pollution problem, 
besides accentuated, by rapid urbanization and new slums, the absence of 
central sewerage system in vast majority of areas add to the increased septic 
21. Subramanian V.; "Environmental Science", 2002, Narosa Publication, p. 47. 
22. Supra note 17, p. 771. 
23 . Supra note 3, pp. 57-50. 
tanks and leach-pit in the domestic sectors to increase pollution. In this context, 
the real danger is that when groundwater is contaminated, it is hardly possible 
to decontaminate it. The above stated factual position ultimately raises the 
following questions^"*. 
(1) In the context of India hydrological scenario, what should be the ideal 
location for dumping the municipal solid garbage and burial grounds so 
that ground water remains safe in the vicinity? 
(2) To protect ground water quality what should be the septic tank and 
leach-pit-density-distribution ? 
(3) Where should water supply wells be located with respect to residences 
and industries? 
(4) Once ground water starts moving, how to prevent it from further 
spreading. 
Answers to these questions involve a large number of chemical, 
hydrological, geological, biological and meteorological perspectives. 
It is extremely difficult to give specific answer and, in majority of cases, 
our knowledge on the subject, to say the least, is strikingly inadequate. Several 
case studies of ground water pollution movement were cited. A key to its 
management, the laws of conservation of mass and laws of dispersion 
governing the differential equation of pollution movement can be designed. A 
pessimism has been expressed on the management of ground water pollution, 
once it has reached beyond the tolerable limits. Solutions are proper 
management and technological improvements. The solutions are either 
24 . Mehta S.R.: Poverty, Population and Sustainable Development, 1997, pp. 375-376. 
10 
regulative mechanism or escape mechanism. What is missing in analysis is the 
question of environment and people. 
Four sources of ground water pollution were identified: 
(1) Industrial source 
(2) Source originating from domestic and personal habits 
(3) Agricultural source 
(4) Environmental sources 
Excessive groundwater development has also resulted in ground water 
quality deterioration especially in coastal areas with saline aquifers. The 
problem is especially serious in coastal areas of Gujarat, Tamil Nadu, Orissa 
and Pondicherry where saline water intrusion is endangering the fresh ground 
water. ^ ^ 
In a list of 122 countries rated on quality of potable water, India ranks as 
lowly as 120. And although India has 4% of the world's water, studies show 
average availability is shrinking steadly. About 10% of the rural and urban 
population do not have access to safe drinking water. Most of Indian 
populations depend on unsafe water sources to meet their daily needs.^^ The 
ground reality is that out of 1.42 million villagers in India, 195, 813 are 
affected by the chemical contamination of water. Since none of the 140 plus 
gazetted rivers have water fit to drink, the problem is further aggravated.^^ 
25. Supra note 21, p. 302. 
26. The Times of India, April 13, 2008, p. 12. 
27. The Times of India. March 20, 2008. 
11 
Over dependence on ground water has brought in contaminants, fluoride 
being one of them. Nearly 66 million people in 20 states are at risk because of 
excessive fluoride in their water. "While the permissible limit of fluoride in 
water is 1 mg per litre, in states like Haryana, it's as high as 48 mg in some 
places.^^ Delhi water too, has 32 mg. But the worst hit are Rajasthan, Gujarat 
and Andhra Pradesh". Nearly six million children below 14 now suffer from 
29 
dental, skeletal and non-skeletal fluorosis. 
Arsenic is the other big killer lurking in ground water, putting at risk 
nearly 10 million people. The problem is acute in West Bengal. In fact, the 
deeper aquifer in the entire Gangetic plains contain arsenic. High nitrate 
content in water is another serious concern. The ground water in MP, UP, 
Punjab, Haryana, Delhi, Kamataka and Tamil Nadu has shown traces of 
nitrates.^" 
Moreover, bacteriological contamination which leads to diarrhoea, 
cholera and hepatitis is also most widespread in India.^' The World Bank 
estimates that 21% of communicable diseases in India are related to unsafe 
water. In India, diarrhoea alone causes more than 1600 deaths daily. The World 
Bank has estimated that the total cost of environmental damage in India 
amounts to US $ 9.7 billion annually, or 4.5% of the gross domestic product. 
Of this, 59% results from the health impacts of water pollution.^^ We do have a 
serious problem with ground water quality and not just quantity alone. Now a 
28. Supra note 18. 
29. The Times of India, April 13, 2008, p. 12. 
30. Ibid. 
31. Ibid. 
32. The Times of India, March 20, 2008. 
12 
days it is hard to find fresh water due to pollution and ever increasing 
competition from domestic consumption, industrial use and irrigation. The 
widening gap between water demand and supply, mismanagement of precious 
water resources and degradation of water quality are some of the factors that 
necessitate us to go for efficient use of available water resources. Realising the 
importance of ground water quality as well as quantity and its impacts on 
human life, a number of enactments have been made both in international and 
national spheres. The increasing use of ground water resources for various uses 
has brought about a global awareness of the necessity to introduce regulatory 
mechanism in respect of such waters. 
At international level, it was the UN conference on Human Environment 
held at Stockholm, Sweden in 1972, that marked the emergence of 
International Environmental Law. This Declaration is known for touching 
various environmental issues, including Human rights, natural resource 
management, pollution prevention and the relationship between the 
environment and development. The Stockholm conference of 1972 was 
followed by UN Conference on Environment and Development, 1992. This 
observance of World Day for Water was started in 1993 in conformity with the 
recommendations of UNs Conference on Environmental Development.^ "* 
In the framework of UN activities, the international community has 
agreed that water is a human right. But till date, no binding agreement under 
international law includes express mention of the human right to water. At the 
first major UN Water Conference in Mar del Plata, Argentina, the international 
33. Alice Jacob; "Development of Ground Waters" ILI, 1991, Vol. 32, No. 4, p. 540. 
34. The Times of India, March 20, 2008, p. 5. 
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community under scored the following: "All people have the right to have 
access to drinking water in quantities and of a quality equal to their basic 
needs".-^ ^ 
Towards this end, it is imperative that we should appreciate our 
responsibility to one another, to the great community life and to future 
generations. In order to build a sustainable global community, the nations of 
the world must renew their commitment to the United Nations and fulfill their 
obligations under existing international agreements. However, depend much 
upon the behaviour of the governments and active participation of the people. 
Constitutional Obligations in India 
When the Constitution was framed no one was aware about the 
population explosion and pollution so were the founding fathers of the 
Constitution. They were oblivious of the aggravating growth of population and 
the need for regulation and development of water resources throughout the 
country. It is on account of this lapse on the part of the Constitution makers that 
'"water" that is to say water supplies, irrigation and canals drainage and 
embankments, water storage and water power was enumerated in List II (State 
List). If the makers of the Constitution had been alive to the magnitude of the 
problem of water resources and their development, they would certainly have 
enumerated all the water resources including regulation and development of 
inter-state rivers and river valley in the List 1 (Union List).'^ ^ 
In respect of 'groundwater though the Entry 18 of List II (State List) 
speaks of '"Land, that is to say, rights in or over land", but the water has come 
35 . Reports on Water and Women: National Commission on Women, 2005, p. 209. 
36. Entry 17 of the Seventh Schedule to the Constitution. 
14 
for special treatment under Entry 17 of the said list and is subject to provisions 
of Entry 56 of List I^^ ground water falls within the purview of parliament 
also. There is no ambiguity in respect of this interpretation. Parliament can also 
declare in national and public interest that ground waters are also of similar 
importance and it has every executive and legislative power to preserve, protect 
and monitor its use within the territory of the states. However, not withstanding 
this interpretation, the Supreme Court's power of judicial review remains 
unaffected in any manner whatsoever under Art. 32 and 136 of the 
Constitution.^^ While the Constitution makes it the state's duty to provide 
potable water to its citizens - a mandate that remains on paper for many folks 
in 21" century India. ^ ^ 
A general obligation has been imposed on the state to protect the 
environment. Likewise, the Constitution has also imposed a duty on the 
citizens. It should be duty of every citizens of India to protect and improve its 
fauna and flora including living creatures.'*" If no proper steps are taken by state 
government in case of scarcity of water to the citizens, it will be violative of 
fundamental right to life. Life means dignified life.'*' Where every essential 
requirements of life such as water, air, pollution free atmosphere should be 
available. 
The development and management of water resources must take place 
within a framework of legal obligation, rights and constraints. These factors 
37. Entry 56 of the List I Union list. 
38. Vasedeo Pillai; "Regulation and Development of Water Resource under the Constitution of 
India", AIR 1999, p. 183. 
39. The Times of India, April 13, 2008, p. 12. 
40. Article 48A and 5 lA(g). 
41. Francis Coralie Mullin v. Union Territory, Delhi Administration, AIR 1981 SC 746. 
15 
differ from country to country. Further, like in many other countries, from a 
legal perspective ground water has until now been largely treated 
independently from surface water even though links have increasingly been 
acknowledged. As a result, until a few decades ago there was little by way of 
statutory provisions concerning groundwater use and control and the Central 
Government's intervention in this area was even less prominent than with 
regard to surface water. The increasing use of groundwater has led to a spurt of 
legislative activity which seems to be accelerating. 
Two aspects relating to ground water development and management that 
require legislation are (i) control and regulation of ground water use to prevent 
over draft and mining of aquifers, and (ii) prevention and control of ground 
water pollution. 
At the national level, even though the Central Government would find it 
difficult to justify ground water legislation under the Constitution scheme, 
several attempts have been made over the past few decades to provide a model 
law that individual states can adopt. The first attempt dafing back to 1970 did 
not have much success since virtually all states ignored it. More recent versions 
of the model bill, including the latest version unveiled in early 2005, are having 
more influence on legislative activity because groundwater regulation has 
become a priority in many states. In fact, several states have proposed ground 
water related laws which are related to the model law.'*^ Notably Andhra 
Pradesh, Gujarat, Himachal Pradesh, Kerala, Kamataka, Maharashtra and West 
Bengal are to legislate on groundwater. 
42. Philippe Cullet; "Water Law Reforms; Analysis of Recent Development", ILI, 2006, vol. 48:2, 
p.218. 
43. Fetter, C.W.; "Applied Hydrogeology", 2"^ ed., p. 218. 
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Ideally, the states should implement comprehensive water management 
plans to assure long term sustainability and stability in water supplies to all 
segments of society. In actuality, however, states have embarked on ground 
water legislation in response to crisis management. 
India employs a range of regulatory instruments to preserve and protect 
its natural resources. Administrative agencies created under environmental 
statutes are required to implement legislative mandates. The present legislative 
framework is broadly contained in the umbrella, Water (Prevention and Control 
of Pollution) Act 1974, the Water (Prevention and Control of Pollution) Cess 
Act, 1977, the Environment (Protection) Act, 1986. There are several other 
enactments, which complement the provisions of those basic enactments. 
Special Legislations 
In India, the law relating to prevention and control of pollution is 
governed by the Water (Prevention and Control of Pollution) Act, 1974. In this 
Act, pollution has been explained in a comprehensive manner to include 
contamination of water. Disposal of pollutants in streams or 'subterranean 
waters' is restricted. 
Under the Act, a Central Board of Prevention and Control of Water 
Pollution was constituted. The Act also provides for constitution of Boards in 
the states. The function of Central Board are generally advisory, while the 
44. The Environment (Protection) Rules, 1986, Laws relating to Hazardous Wastes, Ecoleveling and 
Environment Impact Assessment Notifications. The CGWA is vested with the powers to control 
the ground water with the powers under sec. 5, 15 and 21 of Environment (Protection) Act 1986 
to carry out its functions. 
45. Karanth, K.R.: Groundwater Assessment, Development and Management (1990), p. 696. 
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states have regulatory functions of inspection of effluents, plants and works, 
and the power to enforce the provisions in the Act and impose penalties.'*^ 
Besides, there are some general laws also which protect and preserve 
environment by declaring certain acts as offences. For example Indian Penal 
Code considers the following acts affecting water pollution as offences, (a) 
spreading of infection of any disease dangerous to life.'*^ (b) fouling of water of 
public spring or reservoirs rendering it less fit for the purpose for which 
ordinarily used.'*^ (c) Making atmosphere noxious to health.'*^ (d) Public 
nuisance.^° 
However, with the introduction of legislations, the responsibility of 
ensuring the social objectives was to a great extent, taken over from the society 
by a new set of enforcement mechanism and the non compliance of laws was 
subjected to penal punishment. Enforcement of such legislation is a challenging 
task because of various reasons including the inherent flaws in the laws and 
infirmity of enforcement machinery.^' 
In the development of environmental law in India, Courts have accepted 
and applied certain significant doctrines evolved in other common law 
jurisdictions as well as in the arena of international environmental law. Public 
trust doctrines and precautionary and polluter pays principles are some amongst 
them being used for settling the serious issues reladng to the environment. 
Using the instrumentality of public interest litigation the courts mainly relied 
46. Ibid. 
47. Section 269. 
48. Section 277. 
49. Section 278. 
50. Section 290. 
51. Supra note 2. 
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on right to life in Article 21. Judicial activism has reached such heights that 
when the written law is found to be weak; courts readily rely on the right to 
quality of life for removing environmental hazards. 
The Choice of Topic 
The following issues immensely guided me to opt this topic for my 
research work. 
• The problem of water scarcity in the national and international scenario 
needs immediate attention of the government just to manage and control 
the acts towards water resources. 
• Most of the developed countries of the world have enacted and 
successfully implemented laws relating to water resources especially 
groundwater. 
• Now it is ripe time for India also to have a comprehensive law dealing 
with the management and control of the use of groundwater resources. 
The Need for the Study 
• The need for this research stems its origin from the world wide accepted 
principle of sustainable development. The check and balance in the use of 
groundwater. 
• Worldwide at least 25 countries are facing the acute water shortage. Half 
of the districts in Indian sub-continent are facing over exploitation of 
ground water resources. 
• Because of population explosion there is need to increase the productivity, 
consequently maximum utilization of resources, thus exploitation must be 
• 
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sustainable to keep it for the future generation. This needs greater legal 
control, hence this study. 
The Objective of the Study 
• To explore and analyse various measures and steps by the Central as 
well as State governments in India regarding the control and 
management of ground water resources. 
• Exploitation of ground water should be regulated as to not exceed the 
recharging possibilities and also to ensure social equity. 
• Whether legislative and administrative steps taken so far in India are 
sufficient and suffice the purpose or some modifications and alterations 
are needed, keeping in view the gravity and magnitude of water crisis? 
• The analysis of laws, orders, and policies of the governments towards 
the depletion of ground water level and suggestions thereof 
Hypotheses 
• There is no comprehensive legislation in our country dealing with 
management and control of ground water resource. 
Harmonious relationship between the ground water and the surface water 
is required. Some legislative and administrative work towards the 
preservation of water resource is the need of the hour, keeping in view the 
future needs. If the groundwater is left uncontrolled, it may result in 
inequitable distribution of water by different persons or agencies. 
Though the quantity of groundwater may be large, yet an unrestricted 
extraction of groundwater may lead to its exhaustion which, apart from 
• 
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depriving the posterity of earth's valuable resource, may cause other 
additional problems. 
• If alternative sources of supply of water are available, the use of ground 
water may be prohibited to avoid waste of ground water resources. 
• Some concrete and positive steps are to be taken by the Central and State 
government analysing the steps taken in the form of policies and decisions 
to maintain underground water which are of persuasive value only. 
• The need of the hour is that a blue print in the form of legislation to 
control and manage underground water is a must for overcoming the 
water crisis in future. 
• The study is to explore and analyse the above hypothesis. Just to seek the 
attention of the government towards the magnitude of the problem of 
water scarcity and the need of special law regarding the preservation of 
water resources especially underground water resources. 
Scope of the Study 
• It will provide a clear picture of the problem of ground water scarcity 
caused by the over exploitation and unsustainable use of ground water 
resources. 
• Through this study one can get to know the loopholes and defects of laws, 
orders and policies of the government, adopted so far. How can they be 
rectified just to make ground water sustainable. 
• The role of international organizations in curbing the menace of water 
scarcity. 
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• The role of judiciary towards the problem of water scarcity and its 
execution. 
Impact of the Study 
Since the subject matter of the study exhaustively deals with problems, 
difficulties and proposed solutions, the impact of the study would be to add to 
the existing fund of knowledge and practice and to provide the latest update, so 
as to be of use in the present as well as in the future. 
Methodology 
Methodology adopted is doctrinal and analytical. Policies, laws and 
different interpretations given as well as judicial interpretations examined from 
time to time have been thoroughly studied and analysed. 
The research materials for the present thesis are based on primary and 
secondary sources. In primary sources, reliance has been paid on the Acts and 
statutes. Statutory provisions relating to ground water resources have been 
discussed extensively. 
The secondary sources consist of various books on the subject, relevant 
reports, different articles published in various journals, encyclopaedias and 
various commissions reports on the subject. International reports have also 
been touched upon to study ground water resource. Published articles in 
national dailies, magazines, have also been consuhed and incorporated in the 
thesis at appropriate places. The relevant verses of holy Quran, Hadith, Vedas 
and saying of prominent scholars have also been incorporated wherever they 
are needed. 
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The analysis of the case law enunciated by various High Courts as well 
as the Supreme Court is obviously the backbone of any legal research work. 
Brief reference is also made to the enviromnental perspectives during the 
colonial era and various policy statements touching upon environment in some 
way or other made by the Government of India from time to time have been 
studied. Detailed reference, however, is made to the judgements passed by the 
Supreme Court on the management of groundwater quantity and quality. 
Chapterisation 
Chapter I : Ground Water Resource and Its Management 
It pertains to ground water resource and its management, dealing with 
the problem of water scarcity in the national and international scenario. Further 
policies, schemes, conventions, adopted by the government from time to time 
have been analysed. The role of Indian Constitution and judiciary towards the 
preservation of groundwater resources have been discussed critically. Different 
state laws, special laws and boards constituted thereunder have also been 
studied. The role of religion, public participation, panchayat, women have been 
exhaustively deliberated upon. 
Chapter II: Constitutional and Legislative Framework 
This chapter deals with constitutional and legislative framework 
regarding the preservation of groundwater. Further, Constitutional and statutory 
rights to groundwater as well as position under common law and easement Act 
have been discussed. 
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Chapter III: Water Pollution and Nuisance Laws 
This chapter exorbitantly deals with pre-independent and post 
independent laws and its role in checking the water pollution and nuisance in 
general and ground water in particular. Further, it deals with certain tortuous 
liabilities, strict liability, absolute liability, negligence, etc. The role of 
judiciary in curbing the menace of water pollution and nuisance have been 
highlighted. 
Chapter IV : Sanctions Regulating Groundwater Pollution 
This chapter deals exhaustively with the sanctioning provisions under 
different local and special laws, to preserve the quantity and quality of 
groundwater. 
Chapter V : Judicial Response 
This chapter pertains to catena of judicial pronouncements dealing with 
the role of PIL, Art. 21 with its new dimensions, different principles, such as 
sustainable development, precautionary principle, polluter pays principles, 
public trust doctrine, inter-generational equity, strict liability and absolute 
liability. 
Conclusion and Suggestions 
Last but not the least the whole work has been concluded. A meagre but 
honest attempt has also been made to suggest some concrete legal measures to 
prevent the depletion of groundwater resources. Few suggestions have been 
directed towards preventing the pollution of groundwater resources. 
Chapter - 1 
groundwater ^ source and 
Its Management 
Chapter -1 
GROUND WATER RESOURCE AND ITS MANAGEMENT 
At the beginning of the 20"" century, while the world prepared itself to 
face multifarious challenges in sustainable management of water resources, 
India had one-sixth of its territory drought prone and one-eight liable to 
flooding. About 80% of surface water of the rivers goes to the sea unutilized 
while the country reels under the flood-drought - flood syndrome. In order to 
meet the present water requirements of over one billion population and also to 
plan for future water needs, planning and development of water resources 
necessitate comprehensive strategy and a national paradigm. 
A. Ground Water Resources 
Water is the most vital natural resource available on this planet and it is 
being harnessed by the mankind to sustain all types of life, eg. human, animal 
and plant. It has been well said that water is the matter and matrix of life, 
mother and medium, may, water is life.^  Apart from sustaining all type life 
forms, water is an essential resource for development and growth. It is not a 
mere coincidence that all civilization have evolved around one or other source 
of water. The most significant feature of water is that unlike most other natural 
resources, it does not have a substitute in its main uses. Therefore, water can be 
used lavishly or economically or efficiently but the fact remains that it can not 
be replaced by any other source. So, while utilizing this unique natural resource 
See, I.H. Olcay Unver & Rajiv K. Gupta: Water Resources Management : Crosscutting Issues, 
2002, Ankara Middle East Technicai University Development Foundation, p. 109. 
Jain, A.B.; "Management of Water Resources: Improper Technologies Could further Jeoparadise 
Further" The Hindu Survey of Indian Agriculture, 2002. 
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it should always be kept in mind that it is an indispensable and vulnerable 
resource/ The problem is simple. The earth has fixed biocapicity. 
Water in soil is found in five states such as gravitational water, capillary 
water, hygroscopic water, combined water and water vapour. Gravitational 
water moves downwards through a moist soil in response to gravity. It is 
available to the plants only when there are frequent showers. The water in deep 
saturated zone of soil is called groundwater, the upper surface of water is called 
'Water table'. Capillary water is left over water around the soil particle after 
the draining out of gravitational water. The water in the soil, after capillary 
water removed by air drying is called hygroscopic water. After the loss of 
hygroscopic water, remaining water in the form of hydrated oxides of 
aluminum, iron, silicon, etc. is known as combined water. Water vapour is 
always present in pore spaces between soil particles. Hygroscopic and 
combined water are hardly available to plants."* Animal and plants life, both 
need water for survival, growth and procreation. Of all these uses, water that is 
used for growing food, supporting plant life and biomass is considered 
consumptive. It is converted into water-vapour through evapo-transpiration 
processes because it is no more usable unless it is condensed in the form of rain 
again.^ 
International Perspective 
On a global basis, the planet earth could better have been called planet 
water, because 3/4"" of it is covered under water. However, 97.3% of this, is sea 
3 Tiwari Amitabh & Tiwari Suruchi, "Water Resource Management in India: Issues An option" 
IJPA, 2003, Vol: XLIX. No. 3 July-September, p. 411. 
4 Mishra, P.C: Fundamental of Air and Water Pollution, (1990) pp. 71-72. 
5 I.H. Olcay Unver and Rajiv K. Gupta: op.cit, p. 8. 
26 
water and hardly 2.7% is fresh water^. Out of which only one percent is usable 
as the rest is either frozen in glacier or ice caps, or else is lost through streams 
and rivers to the sea.^ Only the remaining freshwater which is merely 0.25% 
world's water, is accessible for use. In addition, 2.24% of the world's water is 
o 
contained in polar Ice caps, (Antartica, Gland etc.) glacier and groundwater. It 
is the skewed distribution of fresh water that has given rise to water scarcity 
hotspots and flesh points of conflict in several parts of globe. Growing 
populations, industrialization and urbanization will not only make the problem 
worse but more and more intractable m commg years. 
In the operation of the annual hydrological cycle, it has been estimated 
that 40000 kubic (Km^) of water are taken up by way of evaporation of which 
340000 Km^ are taken from sea and about 60000 km^ from the land. The 
amount return to earth after precipitation as rain, hail or snow, is estimated as 
340000 km' over the seas and 10000 Km^ over the land. It follows, therefore 
that 40000 Km which are received on the land surface find their way to sea 
and evaporate in the next cycle. This is what can be termed as world's 
renewable fresh water supply.'° It is estimated that by the year 2020 the 
number of water scarce countries is likely to be of thirty five.'' 
Nowhere has the situation assumed such alarming proportions as in 
India. The first cries of India's billionth citizen may well be the sounds of the 
6 Id., p. 139. 
7 Prakash., S.; "Water Resource Management: Issues And Strategies", IJPA, 2003, Vol. XLIX, 
No.3, July-Sept. p. 468. 
8 Supra note 3, p. 411. 
9 The Hindu Magazine, June 4, 2004, p. (ii) Weekly Edition. 
10 Supra note 7, p. 468. 
11 Supra note 3, p. 412. 
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alarm bell. According to a United Nations study, the availability of fresh water 
in Asia is only 3000 cubic metres per person per year, the lowest figure for any 
continent. Before 2005, in India, the availability is put at 2500 cu.m. and the 
dire prognosis, is that India may reach a state of water stress (that is when 
average annual per capita availability falls to 1000 cu.m. and below). Rapid 
population growth coupled with poor water management has led to this 
unenviable situation.'^ 
Water Resources of India 
The water resources available in India are as follow : 
Annual precipitation including snowfall 4000 km 
Runoff surface water- 1869 Km^ 
Utilizable surface water - 690.3 Km^ 
Ground water - 431.4 Km^ 
Total utilizable (surface and ground water) 1121.7 Km^ 
Per capita availability of utilizable water (1998) 1156 Km^ 
Per capita availability of utilizable water (2025) 806 mm^ projected 
Per capita availability of utilizable water (2050) 684 mms projected.'^ 
In fact, ground water is probably India's most valuable and perhaps the 
most vulnerable water resource. Apart from meeting domestic and industrial 
requirements, irrigation has been a major consumer of groundwater and surface 
water. Even among the user sectors, the consumption of water in India is 
12 Supra note 9. 
13 SuranoteV, p, 471. 
14 Gupta Rampratap And Sara Attari; "Unplanned, Unsustainable And Inequitable Use of 
Groundwater Resources in Mandsuar Dist. Of M.P" M.P. Journal of Social Sciences, 2000, Vol. 
5, No,2, pp. 22-24, 
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highly skewed. According to an estimate in 1980, agriculture consumed 83 
percent, industry 2.7% the energy sector 1.8% the demand of domestic sector 
consumption was at 4.5 percent. Eighty percent of domestic water requirements 
is met by groundwater sources.'^ At present more than 85% of domestic water 
supply is in rural areas. About 50% of water requirements for urban areas and 
industries and more than 55% of irrigation water requirements are being met 
from ground water. The unscientific and inefficient use of this vital resource is 
contributing to its increasing scarcity reflected in steep decline of water levels 
and under certain situations in sharp deterioration in quality of water. This 
leads to misgiving in certain sections that groundwater availability scenario in 
the country has reached a critical stage and there is no scope for future 
development of groundwater. Groundwater management is the key for the 
sustainability of this vital resource. Unfortunately, due to its nature of 
occurrence as a hidden resource, controlled by hydrogeological features, less 
scientific stress is given to understand the dynamics of its flow in space and 
time. Demand driven exploitation without required regulatory measures and 
understanding of area specific problems, leads to crisis, not only for present but 
also may result in damage to groundwater system with adverse effect on future 
water supplies.'^ 
Despite all, in recent years, in view of lack of awareness and misuse 
which is the result of inefficient management and which gives rise to many 
15 Supra note 9. 
16 Dr. Saleem Romani: Groundwater Governance: Ownership of Groundwater and its Pricing, 
Proceeding of the 12th National Symposium on Hydrology November 14-15, 2006, New Delhi, 
p.4. 
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ecological and environmental problems, increasing emphasis is being laid on 
1 -7 
the use of groundwater potential in the country. 
While it is true that private ownership of groundwater system results in 
its economical and efficient use but it can not plan and manage aquifer; left to 
itself, the harvesting of groundwater under individual ownership and directed 
by market forces under competitive conditions creates problems of 
sustainability and inequity in use. The government could have and should have 
come forward to regulate the use of groundwater in sustainable equitable and 
balanced way. 
Ground Water Resources: An Overview 
Groundwater is that portion of the water under the surface of the earth 
which can be collected through wells, tunnels or drainage galleries or that 
flows naturally to the earth's surface by way of seeps and springs. 
Groundwater formations permeable to transit and yield water in usable 
quantities are called aquifers. By far most common aquifer materials are 
unconsolidated sands and gravels which occur in alluvial valleys, coastal 
plains, dunes and glacial deposits.^" Although ground water represents about 
0.6 percent of the world's total water.^' The present groundwater withdrawal is 
around 3750 KmVyear of which only 2270 kmVyear is actually consumed 
globally. This is increasing by about 10-12% every 10 years. It is anticipated 
17 Supra note 14. 
18 Id., p. 23. 
19 Not all underground water is groundwater. If a hole is dug, moist or even saturated soil may be 
encountered. As long as this water does not seep freely into the hole, it is not groundwater. What 
distinguishes the groundwater from the rest of the underground water is that its pressure is 
greater than atmospheric pressure. True groundwater is reached only when water begins to flow 
into the hole. Herman Bouver: Groundwater hydrology (1978), pp. 1-2. 
20 Id., pp. 3-10. 
21 William C. Walton: Groundwater Resource Evaluation (1970) p. 2. 
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that by 2025 water withdrawal would reach about 5100 Km^/year, 1.4 times 
increase over the present. This would result in most of the worlds population 
living in a catastrophically low water supplies. 
The potentiality of an aquifer is conditional upon climate factors, soil 
conditions and the magnitude of infiltrations.^ "^ Groundwater originates from 
surface water, the chief source being precipitation, natural recharge and 
artificial. The aquifers are naturally recharged with water by precipitation, 
stream flow, lakes and reservoirs.^'' The water may infiltrate directly into the 
ground where it may be collected in streams and lakes via surface runoff and 
then seep into the ground. Artificial method of recharge or replenishment is 
accomplished by way of augmenting the natural infiltration or precipitation of 
surface water into groundwater formations by some method of construction, by 
ponding or spreading of water or by artificially changing the natural 
conditions. 
Groundwater resources play a very important role in meeting the ever-
increasing demands of agriculture, industry and domestic sectors. The total 
replenishable ground water is estimated as 432 Kml Out of this, 396 Km^ is 
estimated as utilizable - 71 Km^ (15%) for domestic, industrial and other uses 
and 325 Km^ (90%) of the balance for irrigation. Nearly 50% of irrigation in 
the country is carried out by ground water which also occurs in the aquifer 
cones below the zone of water level fluctuation, called stadc groundwater.^^ 
22 I.H. Olcay Unver & Rajiv K. Gupta: op.cit., p. 55. 
23 Murthy, K.V. Ramana; "Groundwater Utilisation; Need for legal Control", Cochin University 
Law Review" 1991, Vol. XV, No. 1, p. 67. 
24 Frank J. Trelease: Water Law: Resource Use and Environment Protection (1974), pp. 526-528. 
25 David Keith Todd: Groundwater Hydrology (1959), p. 251. 
26 I.H. Olcay Unver & Rajiv K. Gupta; op.cit., p. 11. 
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Indian scenario is no less worrisome than that of international scenario. 
Water tables in India are sinking rapidly. As much as 15 percent of India's 
aquifer are in critical condition, a number that is expected to grow 60% in the 
next 25 years. In India most of the states reflect quite precarious condition 
related to ground water. The states which represent alarming conditions 
include, Delhi, Haryana, Punjab, U.P., Gujrat and Tamil Nadu. The fall in a 
little over a decade has been two to four metres in many states. Delhi and the 
surrounding states are worse, the decline being four to eight metres in the 
decade after 1971, with further fall in a decade after.^ ^ 
The situation has become more serious in states like Punjab and 
Haryana. The annual groundwater depletion rate in some districts of these 
TO 
states is over 30 cms. 
The intense pressure on ground water resources has been highlighted by 
the recent drought in Gujarat where irrigation consumed 90% of the 
groundwater extracted. The state has developed 41% of its groundwater 
resource compared to the all India average of 32%. Gujrat has witnessed 
terribly adverse consequences for its groundwater regime. There is a lesson in 
this for Tamil Nadu and Rajasthan, where groundwater development is far 
above the national average.^^ Unfortunately, the efforts made during the last 
thirty years have not been confined to constructive measures and useful results. 
It has also resulted in frightful damage to the basic natural asset particularly 
soil, water and genetic resources on which agriculture is dependent."^" 
27 Dr. Singh R.P.; "Groundwater Depletion : Where Will it leads us To", Yojana, Feb. 19097, p. 6. 
28 Ibid. 
29 Supra note 9. 
30 Supra note 27. 
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The water table of the country is steadily sinking. In this context it is 
relevant to mention reports of various departments of the government. 
Reports on Groundwater 
(a) Planning Commission 
The Planning Commission of India in its report has shown grave 
concern relating to underground water. It has been depicted that in U.P. out of 
803 blocks, in 138 blocks the underground water has gone down, and of which 
37 blocks are the most critical, 13 blocks critical and 88 blocks semi critical. In 
Punjab, out of the total 137 blocks only 25 blocks show the satisfactory report 
whereas 103 block are the most critical, 4 semi critical and 3 critical. In 
Haryana 103 blocks are there. Out of which 55 blocks are the most critical, 10 
critical and five semi critical. In Uttrakhand, out of 17 blocks 5 have reached 
•2 1 
the critical conditions. Situation in J&K, H.P. and Chandigarh is maintained. 
(b) Ministry of Water Resources 
This has also been corroborated by the report of Ministry of Water 
Resource. The latest survey shows that almost half the districts of India, that h, 
317 districts have reached the critical stage with regard to the underground 
water. The report further stresses that there are 399 billion cubic metre 
underground water reserves of which 123 billion cubic metre is exhausted. The 
trend is continuing, which may convert fertile land into desert. The hesitant 
behaviour of central government to implement the law has aggravated the 
problem of 839 blocks, where the condition has crossed the critical level. 
Besides these, the situation in another 776 blocks has reached the alarming 
31 Amar Ujala, September 19, 2007, p. 2. 
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stage. The report has reached the conclusion by stating that the main reason 
behind the critical condition of underground water is due to the lack of proper 
maintenance of the total ponds of 12.85 lakhs in the country. Rs. 200 crore 
have been earmarked by the Central Water Resource Ministry mainly for the 
maintenance of the ponds in 100 districts of 14 states of the country. 
(c) Ministry of Finance 
Groundwater scarcity in different parts of the country has been 
clarified by the report of Ministry of Finance. Ministry shows its deep concern 
over it. Keeping in view that the land or soil where the underground water level 
is going down owing to excessive fetching of water from the underground 
resource would have adverse impact on its fertility. It has been found that too 
much water has been fetched, and 1065 blocks have been identified where it is 
too excessive, 80% of these blocks are in 100 districts of seven states. In the 
budget, provision has been made for rain water harvesting through digging of 
wells in the field of small and large farmers, with 100% subsidy to small 
farmers and 50% subsidy to big one for digging of wells. For this work 
Rs. 18000 crore has been proposed to be given to NABARD.^'' Despite the 
utmost importance of water in overall human development, it is among the 
most mismanaged resources especially in the context of developing countries 
like India.^ ^ 
Ground Water Quality in International and National Perspective 
On the basis of above reports, it may be said that the groundwater is 
depleting and has become saline in many areas. The quality of groundwater is 
32 Hindustan, Oct. 14,2006. 
33 Dainik Jagran, March 1, 2007, p. 12. 
34 Reddy, V.R.; "Water Security and Management: Lesson from South Africa", EPW, July 13 
2002. 
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as important as quantity. Quality of groundwater is deteriorating day by day, 
owing to admixture and percolation of various pollutants. All pollutants 
whether they are thrown into the air or on the soil, are ultimately washed down 
and they pollute further the already polluted lakes, ponds, rivers and tanks. 
When this water seeps into water table it takes along with it a major portion of 
•ye 
the pollutants. The other possibility of contamination is by line sources like 
poor quality water seepage from polluted streams or intrusion of salt water 
from oceans."^ Invasion of saline water into fresh groundwater due to excessive 
withdrawal of groundwater commonly occurs in coastal aquifers. 
Improper disposal of municipal and industrial wastes contaminates 
groundwater. Solid waste, mostly garbage and industrial waste, disposed in 
landfills decomposes and causes pollution of groundwater, injection of wastes 
38 
into well as a measure of disposal is fraught with hazardous consequences. 
Modem agriculture is based on extensive use of fertilizers and 
pesticides to obtain high crop yields. Chemical applied to farm fields move 
down and contaminate groundwater. Due to these reasons purity of 
groundwater is being adversely affected resulting into shortage of potable 
water. This phenomenon is not restricted to any particular area, its impact is 
global, national and at state levels. Hence it is a matter of deep concern to all of 
us to take measures to improve the quality of ground water. 
Water quality may be the biggest emerging water problem in the 
industrial world. The situation is worse particularly through industrial activities 
35 Supra note 23, p. 71. 
36 Ecardt C. Beck; "Coping With Groundwater Contamination, U.S.A.," Today, March 1984, p. 46. 
37 Valdiya K.C. : Environmental Geology: Indian Context, 1987, p. 108. 
38 The Hindu, May 6, 1990 (Cochin Ed.) 
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in urban areas and agricultural chemicals and fertilizers in rural areas.^^ The 
quality of ground water is significantly below WHO safety standards for 
human consumption.'**^ 
The World Health Organizations Report 1999 estimates that water 
related diseases caused 3.4 million deaths in 1998, more than half of them 
children. Other estimates are even higher, particularly for diarrhoea. 
In the developing world, roughly a quarter of the population - or 1.3 
billion people, do not have access to clean water. More than twice that number, 
almost three million people, lack proper sanitation, causing millions of deaths 
each year - mainly as a result of children drinking contaminated water. More 
than half of the major rivers in the world are going dry or so polluted that they 
endanger the health of those, depending on them. ^  
At the international scenario, water borne diseases still account for at 
least 5 million deaths every year in the developing world. And every year some 
eleven million children under five years of age still fall prey to the vicious 
cycle of poverty and environmental degradation, losing their lives to cause like 
diarrhoea which can be prevented by safe water and hygienic surroundings. 
To meet out this challenge, greater effort and significant changes are required 
in the policy for the management of water resources. 
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Indian position in tiiis regard is not far better. Groundwater must be 
viewed as a national, rather than regional or local problem. Groundwater is a 
precious resource, which has been exploited by man for centuries. 
Industrialization boosts the economy of the country on one hand and on the 
other it acts as a threat to environment. The over exploitation of groundwater 
and improper waste management has led to contamination of groundwater. 
The results of over exploitation of groundwater are hazardous to even public 
health. The problems caused by excessive use of groundwater are visible 
everywhere. For example, the exploitation of such water spoils not only good 
quality of water but also destroys the soil fertility. 
For a nation that believes that rivers are its spiritual life and source of 
sustenance, Indian seems to pay scant attention to preserving them. A World 
Water Forum study shows that the Ganga is one of ten endangered rivers in the 
vvorld.'*'^  
As for back as 1986, an ambitious Ganga Action Plan was drawn up 
to save the mystic river from the ravages of pollution and overuse. The 
Supreme Court expressed serious concern that despite spending over 900 crore 
on the plan, the industrial pollution went unchecked deteriorating the water 
quality.''^ 
The latest Report of the Central Water Resource Ministry, has 
pointed out that 70% water of all rivers in India has been polluted, which is 
44 Senthil S. Kumar and Meenabal. T.; "Study of Groundwater Quality Near Sipcot Industrial 
Estate of Perundurai of Erod District", T.N., Nature Environment and Pollution Technology, 
Technoscience Publication, 2007, Vol. 6 No. 4, p. 741. 
45 The Hindustan Times, March 2, 2007 (Delhi Ed.) 
46 The Times of India, Oct. 11, 2006. 
37 
also affecting underground water aquifers. Water related diseases are affecting 
100 crore people every year. Seven lakhs children below the age of five years 
die each year due to unsafe water."*^  Diarrhoea kills 450000 in India annually 
more than in any other country.''^ According to WHO, India has shocking 2.1 
million infant deaths per annum.^ ^ 
In very poor countries, the family that has to walk miles to fetch 
drinking water from a well or stream may be the lucky one. In many villages, 
the water source is a filthy pond trod by animals and people. As a result, about 
6000 people a day most of them children - die from water borne diseases. 
Yet, specific examples from the different parts of India show just how 
desperate the distribution of water is and how dismal the situation is for the 
million who do not get even the minimum requirement of 20 litres of clean 
water per person per day.^' 
The Human Development Report, 2006 recommends increased 
spending on water and sanitation as it would be rich dividends in terms of 
cutting down health expenditure and bringing down mortality significantly. 
Clean drinking water and sanitation HRD 2006 concluded ought to be declared 
a basic right of all citizens. 
Ground Water Quality in Different States: A Survey 
The states where the conditions are alarming include, Delhi, 
Haryana, Punjab, Rajasthan, West Bengal and U.P. etc. The report has also 
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warned that the situation is no less better in the states of southern region of the 
country. It has also been stated the fluoride content is substantially high in 13 
states which cause health problem amongst 5 lakhs people. Water of the 12 
states possess nitrate where as in U.P., the district of Moradabad face the 
problem of manganese and iron in Mirzapur. 
In Delhi, for instance, though most residents are blissfully unaware, 
the level of fluorides in the water, which can have a crippling effect over a 
period of time, is well above the safe limit in number of localities. Some places 
have increasing salinity problems, some have other contamination and many 
have a mix of all these. Arsenic contamination in West Bengal and Jharkhand 
has exposed communities to dangerous levels of toxicity. The affected area is 
growing by 20 per cent every year. A city university study says, it is on the 
brink of an arsenic bomb. 
The groundwater in rural Punjab has many more deadly chemicals. 
Residents point out that water drawn from hand pumps turns yellow in no 
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time. 
In the South, in coastal states such as T.N., experts fear, reckless 
mining for water may have ruptured the sedimentary rock layers that separate 
fresh water aquifers from the saline ingress of the sea.^ ^ 
Meeting the basic needs of pure water and its easy availability to all 
is a major future challenge for the mankind. Success otherwise of human 
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efforts will be inextricably woven around how prudently and sustainably the 
challenge is met with, while availing of the basic natural resources of water. 
The land and water is not unlimited, but human ingenuity to innovate and cope 
up is enormous, as history has shown time and again. Hopefully, it will again 
rise to occasion and meet with this challenge. During last few years, the water 
resources saw some quick development.^^ 
Addressing these above problems involves a holistic approach. The 
problems no doubt need remedy. In recent years ground abstraction has 
increased substantially, along with this contamination and mismanagement of 
en 
it, has attracted a world wide attention for its management and development. 
(B) Ground Water Management 
International Level 
Water management has become global concern for the entire human 
being. Increasing demand of underground water has generated a strong 
awareness campaign among the people to save the precious resources so that 
the human survives on the earth. The interest in environmental management at 
global level has resulted in both developed and developing countries 
establishment of legal and institutional framework. 
On the international level, several proposals have been setforth that 
will help sustainable solution to the problems of water scarcity and pollution. 
Almost all international treaties on water are limited to surface water problems. 
They fail to encompass ground water, with the result that the legal principles, 
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which has followed for surface water, have not yet passed the test presented by 
groundwater problems.^^ 
References to groundwater, however, can be seen in certain 
international convention and protocols, for example, the 1968 African 
convention on the Conservation of Nature and Natural Resources recognizes 
the importance of common groundwater resources. Likewise, groundwater is 
considered in the principles concerning, 'trans frontier pollution' adopted by 
the OECD in 1974.^ ^ From the 1977, World Water Conference in Mar del 
Plata, Argentina, to UNCED in Rio de Janerio, Brazil, in 1992 and to recent 
Commission for Sustainable Development negotiations on freshwater in 1998. 
Many recommendations from these meetings have already become the practice 
of certain international and national programmes.^ 
Besides, the 1992 ECE Helsinki Convention on the protection and 
use of Transboundary Waler Courses and International lakes defines 
'transboundary Water to mean: 'any surface or ground waters which mark, 
cross or are located on boundaries between two or more states....The Helsinki 
rules, developed by the International Law Association also provides the useful 
basis for negotiations for the groundwater resources shared by the countries.^' 
The Dublin Declaration on Water and Sustainable Development was 
held at the International Conference on Water and Environment. The first 
guiding principle of the Declaration is that all uses of water should be seen 
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from the perspective of its economic value because the absence of an economic 
value in the past explams the existing unsustainable uses of water. 
The Dublin Declaration on Water and Sustainable Development 
adopted at the International Conference on Water and Environment; the 
Agenda 21 (section 18 - Protection of Quality and Supply of Fresh Water 
Resources prescribing the necessity for sustainable development and 
assessment of effects of climate change on water resources); the deep concern 
for global warming, desertification, deforestation, depletion of ozone layer and 
their impact on water resources, expressed at United Nations Convention On 
Climatic Change, Convention to Combat Desertification and Convention on 
Biological Diversity - all have been effectively integrated in perspective 
planning for water resources development in Japan. The specialized institutions 
have conducted detail studies on the effects of the global warming and ultimate 
effect on total quantity of surface and groundwater resources and also effects 
on demand for water utilisation.^'' 
The Japanese experience may be taken as a lesson for the world of 
water management especially for developing countries, where urbanization has 
just started and where similar difficulties are expected to arise.^ '* 
Water for drinking represents the smallest percentage of total 
demand, yet it dominates as a survival issue. A way forward emerged in 2000 
at the world Water Forum at the Hague. It ratified Vision 21. By the Bonn 
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gathering, Vision 21 principles had moved into acceptance, at least as 
rhetoric.^^ 
The trend got further impetus at the UN Summit on Sustainable 
Development in September 2003 at Johannesburg, preceding the 3'"'* World 
Water Forum in March 2003. The preparatory International Freshwater 
Conference which took place in Bonn which has been attended by 3000 
representatives from 130 countries. It has been emphasized that water will soon 
be sold like oil through pipe lines and tankers, and that 21^' century wars will 
be over disputed water sources. 
Johannesburg will review efforts since the Rio summit of 1992 gave 
the world Agenda 21, a first comprehensive blue print for sustainable 
development. Ten years later, while sustainable development has emerged as 
an acceptable concept, the planet is in worse shape. The discipline inherent in 
Agenda 2 r s goals has proved elusive leading cynic's to describe Rio as flop 
show of the nineties. 
Bonn is only one consultation in a series, which, since 1977 have 
been pledged to deliver safe water and sanitation to every person on the planet. 
Each subsequent conference has served up statistics of effort and of a goal still 
tantalisingly distant.^^ 
Furthermore, at the international level, the uncertainty concerning 
the status and content of the right to water that could have existed has largely 
been laid to rest with the adoption by the Committee on Economic, Social and 
65 The Times of India, April 3, 2002, p. 10. 
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Cultural Rights of General Comment 15 on the right to water. While the 
reading of a human right to water as being applied under Articles 11 & 12 of 
ESCR Covenant does not make the right to water formally binding, it confirms 
that the right exists in present international law. 
As some what of a reaction, several apex organizations like the 
World Water Council - a policy think tank, A Global Water Partnership - an 
action oriented facilitator, and a forum like the World Water Forum were set 
up. The first WWF was held at Marrakech in Morocco in 1997, alerting people 
and politicians alike about the growing problems in water sector. With the 
approaching end of the 2"'' millennium, the policies of doom, particularly 
related to water sector, became shriller. 
In fact, whatever principles of international surface water may exist, 
they should be adaptable to groundwater if the physical difference of 
groundwater vis-a-vis surface water are taken into account. Certainly, for the 
settlement of disputes, the legal principles applicable to international surface 
water should be applicable to groundwater.^^ 
Many recommendations from various meetings have already become 
the practice of certain international and national programmes. Much remains to 
be done, however, especially in raising the salience water issues to the water 
community and policy decision makers. 
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Ground Water Policy in India 
Initially, in 1960s water management simply served the needs of 
booming economy. So, we were hugely gaining in wealth but also loosing 
environmental quality. 
The process of reform which can be said to have formally started in 
the late 1980s with the adoption of the first national water policy has since then 
led to the introduction of a number of changes at the national level and in a 
number of states. This process of water law reform is now picking up for a 
variety of reasons which include a strong policy push from international aid 
agencies.^° Over the past decades changes have emerged in the policies in 
groundwater management. 
The Government of India has always been conscious of maintaining 
groundwater level and its purity so that potability and availability of such water 
may not be in scarcity in reference to its population. With this objective the 
government has taken policy decision and framed various schemes such as 
rainwater harvesting, afforestation etc. There are also some complex problems 
of equity and social justice in regard to water distribution. The development 
and exploitation of the country's ground water resources also give rise to 
question of judicious and scientific resource management and conservation. All 
these questions need to be tackled on the basis of conmion policies and 
strategies. 
At present, some initiatives have been taken at the national level to 
promote development of the resources. A fresh look at water policy was 
70 Philippe Cullet; "Water Law Reforms - Analysis of Recent Developments", ILI, 2006, Vol 48 
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attempted in 1987 by a high-powered committee consisting of Chief Ministers 
and concerned ministers under the chairmanship of Shri Rajiv Gandhi. The 
policy adopted by the Committee speaks of the need for national use of 
groundwater resources. According to the policy statement, exploitation of 
groundwater should be so regulated as not to exceed the recharge possibilities 
77 
and to ensure social equity. 
After a decade a new water policy was adopted. The new water 
policy of 1998 puts the proper use of land and water on centre stage and 
underscores the fact that the problem of water crisis does not arise due to lack 
of water availability but wasteful manner in which it is used. It therefore sends 
massage and directives to conserve water on the one hand and practice water 
saving means in the use of water on the other. 
But thrust in National Water Policy of 2002 on groundwater issue is 
suggestive and on a very low priority. Unfortunately the balanced thinking and 
required (need based) support to groundwater concerns (water table decline, 
quality and quantity issues, universal need etc) is inadequate and casual , The 
beginning of the planning era witnessed an over emphasis on surface water 
concern. It is observed that budgetary support to ground water programmes (as 
compared to surface water programmes) is abnormally low and the focus of 
Government of India and State ground water organizations on ground water 
concerns are blurred. The current approach is the cause of water scenario/ 
71 See Special Number on Environment and Administration, Indian Journal for Public 
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situation in the country and therefore the current approach of nodal department 
need paradigm shift. 
The problem of groundwater has also been addressed by the National 
Environment Policy 2006. The Centre's power to legislate on ground water is 
based on environmental grounds, the National Environment Policy, 2006 
(NEP) in this regard takes into account certain special measures related to 
groundwater management, including, irrigation techniques, groundwater 
recharge, rainwater harvesting and to support R & D in most effective 
techniques to rural water projects.^^ 
Government Plans for Groundwater Management 
It is from the Third Plan onwards that we see a shift in the priority of 
groundwater development mainly due to the severe drought hit areas in eastern 
India during 1966-67 and the realization that prudent management of the 
resource is imminent.^^ 
In Fourth Five Years Plan, more comprehensive policy and planning 
of water resource management had been noticed. The method of artificial 
refilling of water was introduced in water scarce areas. Further, in Sixth Five 
Year Plan, broader strategies and objectives had been included. The objectives 
were: (1) groundwater management strengthening and (ii) organization and 
their way of functioning were to be given much attention. Further more in 
Seventh Five Years Plan, a long term development strategy for water resource 
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has also been conceived. The plan included the following programames, 
acceleration and exploration of ground-water on the priority basis (particularly 
in the eastern and north-eastern regions) conjunctive use of surface and ground 
water. Ecological development by cleaning water bodies was also included in 
high priority areas. It was considered to be the basic requirement for all to be 
77 
accorded highest priority. 
Artificial recharge of groundwater is one of the most powerful 
strategy to ensure sustainability of groundwater resources. It is going to be one 
of the important plaiming necessities for the country in the times to come. One 
hundred seventy four Schemes throughout the country during 9*^^ plan under the 
Central Sector Scheme "Study of Groundwater Recharge" have been 
undertaken. Rainwater harvesting has to be taken in a big way to solve the 
7R 
crisis of water scarcity. 
In keeping with the government's priority to improve the ground 
water condition in India, different plans in its scheme were launched by the 
Central Government. One of such scheme is that the ponds or small lakes the 
catchments should be protected. In previous budget Rs.200 crore have been 
7Q 
sanctioned for it. In the above context it is relevant to mention that in another 
Scheme of Central Government i.e. the National Rural Employment Guarantee 
Scheme, priority was given to water preservation. The plan is being extended 
from 330 district to all 596 district in the country. The Union Budget has made 
an allocation of Rs. 16000 crore for this scheme. The Union Budget enhanced 
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the allocation to the Drinking Water Mission from Rs.6500 crore to Rs. 7300 
crore.'*'' There is a minor increase in budget which is a significant initiative. It 
was amply clear that the budget would focus on providing clean water to every 
citizen of the Country. 
Again, Jawaharlal Nehru National Urban Renewal Mission was 
launched in 2005-2006 to encourage cities to take steps to improve the level of 
existing civil services in a sustainable manner. The services include water 
supply, sanitation, sewerage and solid waste management, urban transport, 
development of heritage areas and preservation of water bodies. A provision of 
Rs. 50000 crore has been made as central assistance for the entire JNNURM 
for a period of seven years.*' The question, however, is not just about the size 
of the allocation but about how effectively it would translate into benefit for 
those targeted. This clearly shows that much more attention needs to be given 
in this sector. If funds are available, better use of water management can be 
made possible. 
An idea has been mooted out by Prime Minister*^ at the National 
Conference on Groundwater where he has suggested for imposition of levy of 
tax on ground water exploitation by individuals or corporations etc. The 
proceeds so collected may be used for preserving water level in form of 
incentive to those persons, who spend their labour and skill and are engaged in 
their water harvesting projects, digging of wells, tanks and ponds etc., so that 
they may be rewarded. Water conservation and management can be done better 
through a package of incentives and penalties. 
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Indian Constitution and Ground Water Management 
Comprehensive perspectives may be drawn from the Constitution of 
India, through which various Articles provide broader guidelines vis-a-vis the 
environment. 
The Constitution clearly mandates that the resource is to be used in 
an equitable and just manner with minimum harm to the environment. Various 
provisions have to be read together to arrive at this conclusion. Under the 
Directive Principles of State policy, the state is under a duty to secure a social 
order for promotion of welfare of the people in which judicial, social, 
economic, and political shall inform of the institutions of national life. 
Further the state has in particular to direct its policy towards securing 
that, (i) the ownership and control of material resources of the community are 
so distributed as best to sub serve the common good; and (ii) the operation of 
the economic system does not result in the concentration of wealth and means 
of production to the common detriment. ^ '' 
The states as well as citizens are under a fundamental duty to protect 
and improve the environment . Even though the Constitution prescribes these 
ideals, the planning and policy making strategies fall far short of them. One 
excuse for this dichotomous situation could be the fact that directive principles 
of state policy are non justifiable and therefore give rise only to an imperfect, 
positive duty on the state as well as the citizens. But much depends upon the 
83 Article 38(1) 
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interpretation of these Articles^^. Nevertheless, above Articles along with two 
HI 
following Articles i.e. 252 & 253 have played an important role in emergence 
of environmental law in India. 
The environmental constitutionalism which led to incorporation of 
Articles 48-A & 51-A(g) in the constitution received further impetus in 1978 
when the apex court in Meneka Gandhi^^ case interpreting Art.21, which deals 
with the human rights relating to life and personal liberty, held the view that 
the correct way of interpreting the provisions of part third (i.e. ftindamental 
rights) would be to expand the reach and ambit of fundamental rights rather 
than to attenuate their meaning and content by judicial interpretation. This has, 
not only, given new dimensions to Article 21, but the court in interpreting 
subsequent issues relating to environment and ecology has given birth to new 
environmental jurisprudence through its judicial activism and held that right to 
life includes right to clean and healthy environment.*^ This enabled the court to 
expand Article 21 in such a way that the non-justiciable directives contained in 
Article 48-A got resurrected as enforceable fundamental right^°, in a manner 
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beyond the comprehension of the makers of the constitution. This is to say, for 
all practical purposes the Directives contained in Article 48-A have been raised 
to the status of fundamental right,^' enforceable by writ petitions under Article 
32 and 226 of the constitution. Since the water is a basic human needs, the 
fundamental right to get greater significance for optimum availability of water 
• 92 
to all must fall within the competence of Part III of the Constitution. 
Statutory Efforts 
A variety of legal and institutional system exist which allows nation 
to make its own approaches to water resource management. Ground water 
problems are posing threat and great concern in today's context pertaining to its 
effect on ecosystem. It requires serious efforts at various levels and sectors. So 
there is a comprehensive need of management of the groundwater resources 
and an integrated approach in a sustainable manner. 
Conservation of ground water resources is the most important aspect 
in its management and laws providing for maintaining water quality, keeping it 
purity and quantity, are basically concerned with the problem^^ of water 
management. The absolute ownership over land use has made the situation of 
groundwater resources worse. 
Even in England, the country of its origin, land ownership doctrine 
has been discarded. In America, which follows more or less the common law 
rules this theory has been drastically modified to suit the compelling 
circumstances. However, it is rather unfortunate that nothing in this sort has 
91 Durga Das Basu: Human Rights in Constitutional Law (1994), p. 397. 
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happened in India. The obsolete and outdated land ownership doctrine was 
conferred statutory honour in the Indian Easement Act 1882. India lacks 
comprehensive legislative measure to regulate and control ground water 
abstraction. A radical reformation of law is imperative if there has to be 
effective, efficacious and economic management of groundwater. '^* 
Given the problems created by the growing water scarcity and 
pollution, legislation has been widely enacted to vest all water resources in the 
state, or to recognize the state's superior right to the management of water 
resources. Once the state is the guardian or trustee of groundwater resources, in 
addition to granting (water rights), it should introduce measures to prevent 
aquifer depletion and groundwater pollution. Moreover, legislation tends is 
now to require water resources planning at the level of an entire aquifer or river 
basin.^ ^ For this purpose and with a view to correct imbalances and to keep the 
law in tune with the changed concept of landownership, the Union 
Government, mooted a Model Groundwater (Control and Regulation) Bill in 
1970 as model for various state legislatures.^^ 
The major defect of this bill is a lack of an integrated approach to the 
problem of groundwater development and management. This is particularly 
necessary as surface water and groundwater are directly connected. 
Later, in 1976, the Ministry of Irrigation prepared the Model 
Irrigation Bill in collaboration with Indian Law Institute. Though this bill had 
made some random references to control and management of groundwater 
94 Supra note 23, p. 79. 
95 Singh C. Subhash and Singh R.N.: op.cit., p. 101. 
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abstraction it was primarily aimed at regulating use and abstraction. It was 
primarily aimed at regulating use and abstraction of groundwater in irrigation 
programmes. It is distressing to note that this bill has virtually nothing to do 
with the general regulation of excessive withdrawal of groundwater. 
It was revised in the year 1992 and further in 1996. Subsequently in 
the year of 2005 the model bill in present form has been re-circulated and 
expanded its sweep power to cover the problems of groundwater extraction. 
At state level so far, there has not been adequate legislative activities 
in this respect. There are only few legislations like Gujrat Groundwater Act, 
1978 in this area. The contentious bill, framed by the Ministry of Water 
Resource to regulate and control groundwater management has already been 
enacted by more than 10 states with certain modifications. These include A.P., 
Goa, H.P., Kamataka, Kerala, W.B. etc.^ ^ 
Remaining states have also taken initiatives for enactment of the 
model bill. These include, Assam, Haryana, J & K, Mizoram Orissa, Rajasthan, 
U.P., Delhi, Jharkhand, Meghalaya, Madhya Pradesh and Chhatisgarh.^' 
Despite being one of the worst affected states in terms of depletion 
of groundwater levels, Punjab is still to accept the model bill. In simple terms, 
this means that no government is willing to take any action for fear that it will 
loose the popular mandate. Haryana is making efforts at regulation, but Punjab 
does not want to talk of water at all.'°° 
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The history of environmental management in India underwent a 
remarkable change after UNO Conference on Human Environment held at 
Stockholm in 1972. The Conference laid down the principles and action plan 
for controlling and regulation Human Environment. The Stockholm 
Conference in its declaration stated as under : 
"The natural resources of the earth-including the air, water, land, 
flora and fauna and especially representative samples of natural ecosystems 
must be safeguarded for the benefit of present and future generations through 
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careful planning or management as appropriate" . 
Apart from the international commitment as well as constitutional 
mandate to protect and improve the environment, there are hosts of laws on 
environment'*'^. Amongst remedial measures are punitive actions in Indian 
Penal Code and Criminal Procedure Code, injunctions under Water Act and 
Environment (Protection) Act, 1986. Taken together, they provide and 
extensive sophisticated system for environmental management. Law of tort can 
be invoked for injunction and damages.'"'' The water Act of 1974 and the EPA 
in 1986, are the most important of the central laws concerning water resources. 
The Water Act provides for the Constitution of Central Pollution 
Control Board by the Central Government and State Pollution Control Boards 
by the State Governments in the country. The Board functions under the 
101 Vaid, P.K. and Ms. Himani; "Environment Protection Law and its Management" Civil and 
Military Law Journal, Oct. - Dec. 2006, p.l 14. 
102 Stockholm Conference, First Principle. 
103 These legislations include: The Wild Life Protection Act 1972, Indian Forest Act 1927, Forest 
Conservation Act, 1980, Insecticide Act 1968, Atomic Energy Act 1962, and Factories Act 
1948. 
104 Dharmadhikari, D.M.; "Environmental Problems and Solutions", AIR 2003, p. 167. 
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control of the Government concerned who had td '^ijj&oitor and se,o<ire/ 
compliance with laws. The main function of the Board 
of water and to prevent, control and abate water pollution in the country. The 
Water Act prohibits the use of streams and wells for disposal of polluting 
matter. It also provides for restrictions on outlets and discharge of effluents 
without obtaining consent from the Boards.'°^ 
The 1988 Amendment Act introduced a new section 33-A which 
empowers State Boards to issue directions to any person, officer or authority 
including order to close, prohibit, regulate any industry, operation and process 
and to stop or to regulate supply of water, electricity or any other services. In 
practice, however, the Boards have not been as effective as expected because of 
budgetary constraints, paucity of exercise and inability to make punitive action 
against the bid of industrial polluters. Prosecution and penalties have been 
provided which include sentence of imprisonment.'^^ 
The first step towards regulation of groundwater use could be a 
rationalization of water tariffs, especially for industry. At present, the Central 
Pollution Control Board simply collects a water cess under the Water 
(Prevention and Control of Pollution) Cess Act of 1977. However, the 
maximum cess collected under any category is 30 paise per 1000 litres. The 
minimum is five paise per 1000 litres.'°^ 
Commoditising water is always a controversial choice to make. 
Those in favour of it argue that commoditising implies better management and 
105 Aggrawal V.K.; "Sustainable Development and Environmental Protection: Some Reflections" 
AIR 1998 SC p.4. 
106 Supra note 104. 
107 Aman Sethi; "Deepening Crisis"; Frontline, July 27, 2007, p. 90 
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conservation. Those opposed to the idea point to scenarios where a consumer 
driven management model for a fundamental need such as water shall result in 
economically and socially marginalised groups being priced out of the 
system. However, formulating a policy that caters to the needs of 
communities and simultaneously checks indiscriminate use by industry is 
neither impossible nor inconceivable. 
Actually Environmental (Protection) Act, 1986 is enacted for overall 
protection of environment, is very much relatable to Entry 14 of List of the 
Seventh Schedule and Article 253 of the Constitution of India. Article 253 has 
been given over riding effect on other provisions relating to distribution of 
legislative powers, which in its turn empowers Parliament to legislate in respect 
of subjects contained in the state list also. Thus strong will power of the Central 
Government can very well implement this act through its Ministry of 
Environment and Forest and do away with the lackadaisical attitude of these 
State Government. 
The word 'water' is included in the definition of environment. For 
the purposes of this Act the Central Government is empowered to lay down 
standards for emission or discharge of environmental pollutants from the 
various sources.'°^ 
Regulators in India persist with concentration-based standards, 
which simply measure the amount of pollutants per unit of water. The trifling 
cost of fresh water allows the industry to clear emission standards by diluting 
108 Ibid. 
109 Singh Chhatrapati: op. cit., p. 309. 
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the effluents. This fails to reduce the actual quantum of pollutants, and also 
encourages the wastage of fresh water."° 
There are no legally enforceable standards for water utilization. 
According to a report of State Pollution Control Board, DSM uses 237.84 litres 
of water for every litre of alcohol produced; the Central Pollution Control 
Board bench mark is 15 litres of water for a litre of alcohol.''' 
The Environment (Protection) Act 1986 contains usefiil provision for 
control of pollution. The main purpose of the Act to create an authority or 
authorities with adequate powers of environmental protection, regulation of 
discharge of environmental pollutants and handling of hazardous substances, 
speedy response in the event of accidents threatening environment and 
deterrent punishment to those who endanger environment safety and health but 
cognizance of any such act can only be taken on a complaint made by Central 
Government or by notice of a person making complaint to the Central 
Government. 
The Ministry of Forest and Environment, Government of India was 
directed to appoint Central Ground water Board as an Authority under sec. 3(3) 
of Environment (Protection) Act 1986. This authority is an apex organization 
interested with responsibilities of survey, exploration, development, regulation 
and management of Groundwater resource of the Country. Rainwater 
harvesting and artificial recharge to ground water is one of its prime activities. 
This authority was called upon to apply its mind in respect of the urgent need 
110 Aman Sethi; "Bitter Trutli", Frontline, July 27, 2007, p. 92. 
111 Ibid. 
112 Supra note 105. 
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for regulating the indiscriminate bearing and withdrawal of underground water 
in the country and issue necessary regulatory direction in this regard"^ For 
example in Punjab, the Central Ground Water Authority has made a list of 
notified blocks where groundwater needs to be urgently regulated."'' 
For the protection of coastal environment in India, including 
groundwater resources, a Coastal Regulation Zone Notifications (CRZ) 1991 
has been enacted. National Coastal Zone Management Authority and State 
Coastal Zone Management Authorities, constituted under Environment 
(protection) Act 1986 are other legal instruments for overall protection of 
Coastal environment including groundwater."^ 
The Central and State Governments were making tall claims of 
protecting and improving the environment but the position is otherwise. The 
judiciary exposed the concerned the governments of their inactions, where they 
failed to discharge their duties in handling envirormient and related matters. 
There are some glaring examples where Supreme Court felt that the 
Central Government failed to perform or was inactive in exercising certain 
powers conferred under Sec. 3(3) of Environment (Protection) Act 1986, hence 
it directed the Central Government to constitute such an authority. But in many 
cases the Central Government hardly did anything. In Vellore Tarmeries 
Case"^, the Apex Court showed its anguish for not constituting any authority 
113 XII Internationa! Rainwater Catchments Systems Conference, November 15-18, 2005, 
International Eros, Nehru Palace, New Delhi, p. 78. 
114 Supra note 100, p. 95. 
115 Supra note 16, p. 12. 
116 Jariwala CM.; "Government's Inactions in Environmental Matters: A Decades Exposure", ILI, 
2004 Oct-Dec, Vol. 46, No. 4, p. 502. 
117 Vellore Citizen's Welfare Forum v. Union of India, AIR 1996, SC 2715. 
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and, the court had to direct the Central Government to take immediate action 
for constituting such an authority."^ The reality in this regard is that such order 
has been flouted more rather than complied with. The non creation of such an 
agency, it may be pointed out shows Central Government's unconcerned 
approach in the matter. 
At last, the environmental legislations were passed by the 
legislatures to ftilfill the aspirations of the people of India and honour the 
constitutional and international Commitments. These enactments impose 
constitutional and statutory duties on the governments to see that their 
provision are duly implemented. It is acknowledged fact that Environmental 
planning process has to set policies, priorities and techniques in such a manner 
that it can be readily reoriented and understood on a feed back system. Equally 
important is that environmental planning need to be devised in such a way that 
it attempts to facilitate economic development, avoiding, as far as possible or 
maintaining certainly concomitant environmental damage. It is to note that the 
Government of India has now come forward with a firm commitment to save 
and improve the environment. In pursuance of this commitment, it has 
fomiulated a new environmental policy which envisages comprehensive action 
programmes and strategies for combating pollution problems."^ 
That is why there is so much cry about the urgency and immediacy 
of effective measures not only to arrest the depletion of groundwater but also to 
replenish it. Even the Supreme Court has taken cognizance of the problem of 
continuously dropping water table. 
118 See, S. Jagganath v. Union of India; AIR, 1997 SC 811; P.B. Taraporwala v. Bayer India Ltd., 
AIR 1997 SC 1846. 
119 Thakur Kailash Lai; "Environmental Planning and Legal Machinery" Civil & Military Law 
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Other Related Issues Concerning Groundwater Management 
(a) Religion 
The religious and moral injunctions have been highlighted so as to 
act intrinsic restrictions on activities which are detrimental and pollution prone. 
Groundwater may be strengthened in society. Owing to involvement in 
Worldly affairs, religious injunctions and preaching are not known to most of 
the persons belonging to that particular faith. The inunctions and preaching 
relating to environmental protection should be highlighted, such as teaching in 
'Quran' and 'Hadith' refraining the Community from indulging activities 
injurious to environment particularly pollution of groundwater, be made aware 
of it. For example in Surah 'Bani Israil''^" there is a verse which condemns 
excessive and extravagant expenditure on anything including water; similarly 
'Quran' also directs its followers not to pollute river, tanks and ponds etc. 
Digging of wells and ponds in a locality is an act of benevolence for which the 
doer shall be rewarded by God in next world. Similarly plantation and 
maintenance of greenery have religious sanctions. It is necessary here to note 
that we can not separate water resources from forest and land resources and 
therefore water movements are a part of ecology movements. The scarcity of 
water is the direct effect of the lack of afforestation. When deforestation occurs 
rapidly water tables go down and create problems for access to water. Forest 
also prevent erosion by wind and water and preserve the carpet of soil and 
prevent the silting in rivers and reservoir and water bodies'^^. If there is 
120 Holy Quran, Sura number 17. 
121 Singh Chhatrapati; op. cit., p. 244. 
122 Doabia T.S. (J.): op. cit. p. 945. 
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maximum depth of these water sources for storing and preserving rain water, 
then this water keeps on seeping down and improve the groundwater table. 
Aforesaid religious belief need to be strengthened by the use of 
Media, T.V. etc., in order to have positive effect in society regarding 
maintenance and preservation of groundwater resource. Vedas and Shashtras 
123 
too mandate its follower to maintain purity and water conservation 
Numerous reference to wells tanks, ponds and natural reservoirs are found in 
the Vedas. 
(b) Public Participation 
Law will not be suffice to preserve the quantity and quality of 
ground water resources, unless it is supported and accepted by Community at 
large. The public participation in controlling and management of Groundwater 
resources is essential. 
The growth of international law has recognized the importance of 
environmental information techniques and participation of citizens in decision 
making process. The developed countries have given great importance to the 
Environment Impact Assessment (EIA) through the concept of public 
participation in the area of environmental pollution. The public should be 
involved in the diverse processes having environmental implication. 
The society should be aware and conscious of ill effects of ground 
water depletion and purity on the community in long run, so that they could co-
operate and participate in the implementation of government policies and 
123 Id., pp. 504-505. 
124 Supra note 104, p. 164. 
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schemes to be implemented for such purpose, and fruitful result may be reaped 
in the society. 
(c) The Role ofPanchayat 
The amendment in Constitution seeks to rejuvenate the panchayat 
raj institutions in India. It is a well known fact that participatory endeavours at 
the local level of the village have yielded very good result in India, For 
example, Indian villagers have been known to be a great water harvesters. The 
best method to check ecological devastation is to leave management to these 
small local units. 
The concept of watershed introduced in rural areas and Gram Sabha 
be associated with it. The water shed committee should be constituted at Goan 
Sabha level and Panchayat level. The water shed means; it is a way of 
developing, managing or husbanding natural resources to make the most of the 
elements - particularly, to get the most out of the land-based portion of the 
water cycle, in a sustainable manner. It is worth noting that Parathasarthy 
Committee in its recommendation has suggested the restoration of the key role 
of Village Water Shed Committee; it will be a committee of the gram 
panchayat and will be elected in the meeting of gram sabha, in the water shed 
development programme. 
A close look at the water management structures created under the 
water shed development programme reveals that all these structures were 
125 Seventy Three and Seventy Four Amendment in Constitution. 
126 Singh Chhatrapati: op. cit., p. 105. 
127 Special issue on Water Management Kurukshetra Journal on Rural Development, Vol. 55, Sept. 
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created for efficient water management, i.e. maximum possible conservation of 
rain water.'"^ 
In a bid to check the pollution of water resources, the Kerala 
government has decided to amend the Panchayati Raj and Municipal Acts and 
. . . . 129 
arm the local governments with stringent punitive provisions. 
In short, this can be achieved by giving panchayats more 
independence and then by encouraging more and more people's participation 
within bureaucratic structure. 
(d) Women and Ground Water Management 
Women of the area have better and close knowledge of water sources 
in their area as regards not only about the location but regarding their reliability 
and sustainability. 
The fourth UN World Conference on Women (held in Beijing in 
1995) recognizing the importance of Women in natural resource management 
emphasized the active involvement of women in decision making process of 
management. The Gram Sabha now being entrusted with responsibilities of 
water allocation, regulation etc.; in many of the states women are the members 
of Gram Sabha.'^° 
128 Water Management structures include, Loose Boulder structures, Gully Plugging, are made with 
loose stone and cement to reduce velocity off run of water in Nalahs. Continuous Contour 
Trench -is a device by which the velocity of run off water is checked through the digging of 
trenches. Check Dam, Diversion Cahnnel, 5 percent Model - is a device for Water harvesting. 
The Water Harvesting Tank and Land Management Structure are constructed within a land, 
which has the minimum area of one-acre. Id., pp. 34-35. 
129 Nation and World: September 16, 2007, p. 18. 
130 Supra note 127, p. 21. 
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Since women bear the major responsibility of household activities of 
a family, they are to be encouraged/educated to manage water in the most 
effective way and ensuring their access to clean water to improve health 
conditions. Women would play an effective role to manage the water resources 
of area in a judicious and equitable manner. 
The Supreme Court has given directions for introduction of courses 
relating to environmental protection. Public awareness at large is needed for 
their effective participation.'^' 
(e) Ground Water Management: Role of Judiciary 
Regarding the legal control on ground water resources management, 
judicial organ of the state has also got the opportunity to express its opinion on 
the issue through various cases brought before it for adjudication. 
In M.C. Mehta vs. Union of India the Supreme Court, however, 
expressed a prima facie view that Art. 253 of the Constitution and the 
provisions of the Environment (Protection) Act, 1986 empowered the Centre to 
regulate ground water exploitation. The court's observations were made on an 
application filed by the M.C. Mehta, urging the Central Government to 
constitute a national authority under sec. 3(3) of the EPA, 1986 to ensure that 
ground water resources are managed sustainability. 
The Supreme Court of India was of the view that it would be prudent 
that the Central Government considers constituting an authority under the 
Environment (Protection) Act, 1986 and should confer on this authority all the 
131 M.C. Mehta V. Union of India, AIR 1988, SC 1115. 
132 (1997) 11 s e c 312. 
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powers necessary to deal with the situation created by the depletion of 
groundwater levels, dwindling surface water resources, deterioration of 
groundwater and surface water quality and haphazard land use. 
Further, it was felt that management of water resources to achieve 
overall inspirational goal of sustainable development warrants legal 
interventions based on the principles of inter and intra-generational equity, the 
precautionary principle conservation of natural resources and environment 
protection.'^'* 
Despite the above judgement, the Supreme Court being conscious of 
its constitutional obligation to protect the fundamental rights of the people. It 
issued directions in various cases relating to environment and groundwater. 
In Indian Council for Enviro-Legal Action v. Union of India , in 
this case, the damage being caused to the coastal areas was the subject matter 
of consideration before the Supreme Court, and the directions were given 
regarding the management of the coastal areas, such as creating ground water 
protection zone. 
With the increasing threat to the environmental degradation taking 
place in different part of the country, it may not be possible for any single 
authority to effectively control the same. Under the sec. 3(3) of EPA, 1986, the 
Central Government has the power to constitute one or more authorities for the 
purposes of exercising and performing such power and functions including the 
power to issue directions under section 5 of the EPA, 1986. 
133 Ibid. 
134 Ibid. 
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The facts in Coastal Zone case, further show as to how lazily the 
Central Government looks after the protection of coastal zones. It amended the 
Coastal Regulation Zones, 1991 and reduced such zone from 100 to 50 meters. 
Further no justification was given for the reduction in the area. The Supreme 
Court set aside the amended provisions. The court showed apprehension that 
such exercise of power would affect the ecobalance. Thus the environment of 
the coastal regions was saved by the judiciary from the free play of 
government. 
Much economic progress has been acquired at the cost of severe 
impacts on natural resources, rapidly declining surface and groundwater quality 
in almost all part of the country which threatens human health and ecosystem. 
In this pathetic scene, the problem of Groundwater pollution has 
been tackled by the court to lessen the magnitude of pollution of water 
resources and saline problem in the coastal areas by the industrial activities and 
the general act of the public. The apex court in number of cases'''^ issued 
directions and guidelines to be followed by the government, industrialist and 
mill owners. Again, the management of groundwater resources has also been 
engaging attention of Supreme Court. 
In Hinch Lai Tiwari v. Kamal Devi the court observed that it is 
evident that to protect the ground water sources from the land grabbers, the 
court has said that, ponds, lakes, hillocks etc, are the gifts of nature, which is 
136 S. Jaggannath V. Union of India: AIR 1997 SC,811. 
M.C.Melita V. Union of India, (1997)1 Comp Law Journal 189 SC 203. 
Indian Council for Environ Legal Action V. Union of India AIR 1996 SC 1468. 
Vellore Citizen's Welfare Forum V. Union of India AIR 1996 SC 2715 at 2716-2776. 
137 AIR2001,SC3215. 
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major source of the recharge of groundwater. There is a need to protect them. 
Not only the government but the revenue authorities should be alive to 
situation. 
It is shocking that the law enforcing agencies played a significant 
role in encouraging the land grabbers '^ .^ It was also shocking, not only land 
sharks but also the government departments were responsible for the 
disappearance of these water bodies. 
The state machinery came into action only when all these 
development has already taken place and water bodies had lost its existence. 
139 
Hence, except taking shelter of court it was left with no other option. 
In the light of the apex court directives for the protection and 
preservation of the water bodies, a Committee was constituted by the High 
Court and administration had launched survey to identify the ponds. Efforts on 
war footing are needed to make them free from encroachment. 
The decisions noted above do bring out, the need to preserve the 
quality of groundwater. It was further observed by the court that in respect of 
water resources, it was inter alias, suggested that in order to draw to water 
resources management plan, it is essential to assess the water quality of the 
various components of the hydrological cycles, i.e. stream, groundwater and 
surface water etc. It was suggested that utmost care is required for further 
development of groundwater in the areas where the recharge of the ground 
water is Iow.''*° 
138 The Times of India, Oct. 6, 2006. 
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In Chemali Singh v. State of U.P.^'^\ it was held that right to life 
guaranteed in any civilized society implies the right to food, water, decent 
environment, education, medical care and shelter. 
Further in Intellectuals Forum, Tirupati v. State ofA.P. & Others^^^, 
the court held that tanks are important parts of the environment. Government is 
responsible to protect and preserve the historical tanks and prohibits fiirtiier 
housing construction. However, due to the persistent development activities 
over a period much of the natural resources of the lakes have been lost, and 
considered irreparable. Because tanks being used as percolation tanks to 
improve the groundwater in the neighbouring areas and many villages, so its 
protection is indispensable. 
The need for good management of groundwater resources was 
recognized earlier by the Kerala High Court''*^ in PIL filed by local islanders 
seeking to protect freshwater resources on the Lakshadeep Islands. 
Recognizing the importance of fresh water to the islanders and holding that the 
right to fresh water was an aspect of the fundamental right to life, the High 
Court prohibited the government from implementing the scheme until it was 
reviewed and modified by the Union Ministry of Environment and the Ministry 
of Science and Technology. 
Yet another decision of Madras High Court''*'* which deals with same 
subject matter i.e. groundwater. The citizens of Karaikudi Town in Tamil Nadu 
challenged a government scheme which would carry away waters from an 
141 (1996) 2 s ec 549. 
142 AIR 2006 SC 1350 p. 1366. 
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ancient spring named Sambai Uthu which was the principal source of water for 
the town from time immemorial. In the face of this opposition the State 
Government suspended the scheme. After seven years the government revived 
the project leading to a public outcry and allegations that the project was being 
hurried through to benefit a mineral water factory at Tirrupattur, where a 
government minister had an interest. Though the High Court rejected the 
allegations against the minister in the absence of evidence, it directed the state 
government to review the scheme after taking into consideration the 
availability of groundwater and also the views of the residents of Karaikudi. 
Thus, there is a need for enhancing, protecting and conserving not only the 
water but the sources of water also.'"*^ 
Where an industry is discharging pollutants in water bodies, in 
violation of the statutory provisions, then direction can be given to close the 
industry. Such a view was expressed in Stella Silk Ltd. V. State ofKarnataka . 
In the above case, the petitioner concern was carrying on manufacturing 
activity. In the course of manufacturing activity the unit had been and was 
using water extensively. The water used got contaminated and the petitioner 
concern wanted to get rid of this water. Certain orders were passed calling upon 
the company to take remedial steps. These steps were not taken into account. 
The HC ordered the closure of the concern. The Court observed that the object 
of Water Act 1974, is that the water which is very essential natural resources 
available to the society is maintained in its purity, so that the powerfiil 
145 Anil Phawa v State J & K OWP No. of 1999 decided on 31.5.2001 by J & K High Court.. 
146 AIR 2001 Knt. 219. 
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influential and greedy persons do not concern the same for themselves and do 
not cause pollution to the detriment of the society at large. 
The role of the judiciary in the country has been quite significant in 
the development and conservation of environmental jurisprudence. The apex 
court has not only evolved the concept of Public Interest Litigation (PIL) but 
has also introduced innovative techniques directed at the protection of 
environment. The judiciary has also to a great extent succeeded in bringing 
close the gap between the law and its management. *'*^  
Above all, the resources must be made available to preserve and 
improve the environment. A rational management of resources should be 
ensured to make development compatible with a need to protect and improve 
the human environment for the benefit of the population.'''* 
It could however, be submitted that Environmental planning, 
protection and improvement require a coordinated, highly decentralized 
approach involving the cooperation at local, state and central agencies along 
with the assistance of judicial system for the enactment and enforcement of 
Environmental laws in India. Mere legislation won't do. More important is 
forceful implementation of the legislations. Plans and schemes should not be 
the means of corruption to government officials. The schemes and policies 
relating to ground water management must be executed in letter and spirit. 
147 Supra note 101. 
148 Ambawani Sunil (J.); "Environmental Justice: Scope and Access" AIR 2007, April, p. 49. 
Chapter - II 
ConstitutionaC ancC Legisfktive 
Tramewor^ 
CHAPTER-II 
CONSTITUTIONAL AND LEGISLATIVE FRAME WORK 
Technological advancement and modernization, coupled with urban and 
industrial growth, create complex problems of non-availability of water for 
desired purposes and over exploitation of the resources as well. Due to green 
revolution in rural areas of the country irrational exploitation of ground water 
has severely affected the water table in many parts of the country'. This 
overuse and misuse of groundwater results in bleak future. 
All this is happening despite a clear constitutional mandate, which 
enjoins upon the state to protect and improve the environment and to safeguard 
the forest and wildlife. 
To meet out such an alarming situation concerning groundwater in India, 
it demands immediate attention to the regulatory frame work. One of the basic 
issues in water laws is that what kind of rights do the people have or ought to 
have; and what are the rights of state? The whole edifice of water laws rests on 
the basic issue of rights. The whole issue of water rights needs to be redefined 
in relation to people's property, be it private or common. Since these situations 
have completely changed the priorities of water use and altered both users and 
availability of surface and ground water, therefore, the question of water right 
has become more important in modem times^. So there has been much thinking 
and action regarding formulation and effectuation of legal policies relating to 
groundwater management.'* 
1. Singh Chhatarapati: Water Laws in India, 1992, p. 115. 
2. Article 48-A. 
3. Singh Chhatrapati: Water Rights and Principles of Water Resources Management, 1991, p. 15. 
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A. Water Policy - National Perspective 
Traditional Concepts such as riparianism, appropriation, easement and 
property do not serve tiie purpose of using or distributing ground water in just 
way. Keeping these justifications in mind let us turn to note the specific policy, 
which contents of water law must necessarily reflect. It is difficult to say 
whether it was clear awareness of this that led to the establishment of National 
Water Resources Council in 1983. The functions of the National Water 
Resources Council as listed in the government resolution establishing it, no 
doubt included the formulation of National Water Policy in September 1987^ 
The National Water Policy of 1987 recognizes the fact that questions of 
prudent groundwater resource management and conservation as well as 
equitable distribution have to be tackled on the basis of common policies and 
strategies. The beginning of the planning are witnessed as an over emphasis on 
surface irrigation works^, water quality issues etc. It is a document of very 
general nature. The planners miserably failed in fulfilling this difficult target. 
The policy did not cover the issues like legal and institutional mechanism for 
newly arising problems of ground water exploitation. The policy document in 
its final form contains vague reference. 
It must be conceded that the National Water Policy has only the force of 
consent. It was approved and adopted by National Water Resources Council, 
but the National Water Resources Council is only a body established by a 
5. Iyer R. Ramaswamy; "Federalism and Water Resources", EPW, March 26, 1994, p. 735. 
6. Rema Devi P.; "Groundwater Development and Legal Regulation", ILI, 1991, Vol. 33-34, p. 
615. 
7. Olcay. I.H. Unver and Rajiv K. Gupta: Water Resource Management; Cross Cutting Issues 
(2002) Ankara Middle East Technical University Development Foundation: p. 124. 
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resolution of Central Government, it lacks a statutory backing. It commands 
respect and serves as a body where a national consensus can be brought about.^ 
The new National Water Policy 2002, again, lists out prescriptions most 
commonly found in any standard text of water management. Many sections of 
1987 policy have repeated Verbatim with no mention of any developments that 
have taken place during the last fifteen years. But more or less this document 
also lacks the thrust to take urgent specific actions for meeting the increasing 
water crisis.^ The success of National Water Policy will depend entirely on 
evolving and maintaining a national consensus and commitment to its 
underlying principles and objectives. National Water Policy may be revised 
periodically as and when need arises. 
Moreover, the National Water Policy was the first good step in the 
direction of evolving a national consensus, but it has largely remained 
unimplemented. Meanwhile several new issues and concerns like those relating 
to displacement and rehabilitation have emerged." During these fifteen years, 
ever since the first National Water Policy was declared with precious goal but 
little has been done to solve the legal imbroglios to enforce strict regulations on 
ground water mining and to develop realistic water pricing policies. The 
revised New National Water Policy has addressed these and other emerging 
issues with a nation perspective. However, one may advise that the policy 
8. Supra note 5. 
9. Olcay I.H. Unver and Rajiv K. Gupta: op.cit., p. 124. 
10. Government of India: Ministry of Water Resources (New Delhi) April 2002, p.9. 
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should also be accompanied by a blue print for action.'^ No doubt, in all these 
ventures equality in water distribution and use should be the basis. 
The time is fast running out and the politicians and bureaucrats in India 
have not taken any strong initiative to address the urgent issue of ground water 
depletion. We may conclude by quoting from the Prime Minister's Address to 
the National Water Resource Council "The Policy should recognize that the 
community is the rightful custodian of water. Exclusive control by the 
government machinery... can not help us to make paradigm shift to 
participative, essentially local management of water resources".*^ Furthermore, 
effective policies to protect water resources, particularly ground water 
resources, have to be launched. 
Compatibility of the new water policy needs serious introspection. It 
appears that the present water policy needs certain vital aspect vis-a-vis the 
topography, climate condition, terrain features etc. to be reviewed. India is a 
land of varied cultures, agricultural practice and land holdings, which play a 
decisive role in policy making. Irrigation facilities are key to the success of 
green revolution, for which indiscriminate use of ground water seems to be a 
real cause for concern. 
Furthermore, social fabrics of India while adopting any effective 
planning cannot be ignored. Rehabilitation of'ecological refugee' is one of the 
13 . Supra note 11. 
14. Leela Krishnan.P.: Environmental Law in India, 2002, p.70. 
15. Tiwari Amitabh and Tiwari Suruchi; "Water Resource Management in India - Issues and 
Option" IJPA. Vol. XLIX, No.3, July-Sep, 2003, p.420. 
16. Summary and Recommendations of the International Conference On World Water Resources at 
beginning of the 21st century: Water: A Looming Crisis? Paris, June 3-6, 1998, p. 9. 
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most pertinent question for implementing the policy as it needs the 
involvement of the people of a particular region. 
Thus, for the sustainable use of the groundwater, a comprehensive 
outlook concerning socio-economic aspects, environmental feasibility, people's 
aspiration, etc will pave the way for the implementation of the new water 
policy effectively. This clearly shows that much more attention needs to be 
given to this sector. 
B. Rights to Groundwater 
Now we will take up the issue of rights to groundwater under the 
following heads : 
1. Constitutional Rights 
2. Statutory Rights. 
1. Constitutional Rights 
It is a matter of great surprise that in spite of such a rich reverence 
shown to the earth and its environment, as depicted in the ancient Indian 
scriptures, the Constitution of India, as enacted and adopted in 1949, hardly 
averred to natural environment of earth and its vitality for human health. The 
makers of Constitution did not appear to be concerned in this regard so as to 
give a constitutional mandate for preservation and protection of natural 
environment. Following the UN Conference on Human Environment, held at 
Stockholm, Sweden, in 1972, the Constitution of India was amended by the 
42'"^  Constitutional amendment and the subject of "ecology and environment' 
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was incorporated for the first time through Article 48A and 51-A(g)'^. Another 
burning issue of environment protection and ecology is ground water resources. 
When we talk about ground water resources, it is appropriate to start with the 
special reference of the constitutional provisions. The specific question that is 
often raised is; whether water is a state subject? Under the federal set up of the 
Constitution the legislative competence for water and water based resources are 
divided between the Union and States, of which major part lies with the latter. 
All these arrangements can been seen in the three lists (i.e. Union List, State 
List and Concurrent Lists) of the Seventh Schedule of the Constitution'*. The 
relevant provisions are Entry 17 in the State List, Entry 56 in the Union List 
and Article 262.'^ 
Entry 17 in the State List reads as follows: "Water" that is to say, 
water supply, irrigation and canals, drainage and embankments, water storage 
and water power subject to the state. Water is indeed in the State List but this is 
subject to the provisions of Entry 56 in the Union List. The Entry in the Union 
List runs as follows: "Regulation and development under the control of the 
Union is declared by Parliament by law to be expedient in the public interest.^" 
Infact, the Constitution makes water a State Subject in express terms while 
only certain aspects are dealt with by the Union. The states, therefore, have 
exclusive power to regulate ground water". 
Water is not in the Concurrent List, but it is both in the Union and the 
State List. It can, therefore, be plausibly argued that even without any 
17. Bhaskar Kumar Chakarwarti; "Environmentalism : Indian Constitution and Judiciary", ILI, 
2006, Vol. 48, No. l ,p. 100. 
18 Singh Chhatarapati, op.cit., p. 306. 
19 SupranoteS, p. 733. 
20 Schedule Vll List II Entry 17. 
. ana Au^r 
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constitutional amendments the Centre can do a great%eal4n public interna 
relation to water. In fact, the Centre has not utilized theCexj^tiggi'^gal 
provisions adequately. 
The use made for Entry 56 in the Union List has been limited. The 
only significant legislation under this Entry is the River Boards Act; and in fact 
no River Boards, even of an advisory kind have been set up under this Act. 
For instance, a river which flows entirely in one state, it is conceivable 
that states intervention might produce environmental or social consequences in 
another state. Such interventions in intra state surface water may also have an 
impact on ground water aquifers cutting across state boundaries. This would 
seem to indicate a need for some kind of national co-ordination mechanism in 
relation to water resource in general and groundwater resources in particular. 
1") 
However, the Centre has not been given any such role in the Constitution. 
State identities have proved very strong. 
In the light of the above analysis, the question arises, whether the 
present Constitutional position is satisfactory. It is possible to express some 
doubts in this regard. First, even the most general entry regarding water, 
namely, Entry 17 in the State List, quickly slips into specific uses of water such 
as water supply, irrigation etc. Secondly, while the word 'water' may doubtless 
be taken to include ground water, there is no specific reference to the latter, the 
Constitution makers seem to have been given a role only in relation to inter 
state rivers and river valleys. Some of these perceptions and concerns are of 
relatively recent origin, and perhaps the makers of the Constitution can not be 
21 Supra note 5. 
22 Ibid. 
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blamed for not having foreseen these developments. However, it is now crystal 
clear that if ever a subject needed planning and co-ordination on national basis, 
it is water resources management^^ in general and groundwater management in 
particular that would look into the matter. 
Looking into the present scenario and Constitutional provisions it is 
submitted that the Centre should be given upper hand in the management of the 
ground water management. The States should be made accountable for the 
mismanagement though it has almost exclusive power to manage the ground 
water resources. 
2. Statutory Rights 
Mainly, there are two enactments to regulate water related problems in 
India -
(i) The Water (Prevention And Control of Pollution) Act, 1974. 
(ii) The Environment (Protection) Act, 1986 
(i) The Water (Prevention and Control of Pollution) Act, 1974 
With a view to implement the decisions taken at the Stockholm 
Conference, Parliament relied on the resolution under Article 252 passed by 
different states to enact water pollution law. Only then, this Act of 1974 was 
passed. This Act was designed generally to control water pollution whereas this 
precious resource has not got much attention. The subject of ground water 
protection is not exhaustively dealt with under this Act. Although the definition 
of streams^ "*, encompasses "sub-terranean water", it is unlikely that it will be 
23 Id., p. 735. 
24 Section 2(J) "Streams" has been defined to include (i) river (ii) water course (whether flowing 
for time being dry); inland water (whether natural or artificial) (iv) sub-terranean water (v) sea or 
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employed for efficient groundwater management and pollution. The language 
used in the Act betrays the effective enforcement and realization of its 
intention. 
Though the Water Act is a comprehensive legislation, its loopholes and 
its shortcoming are glaring and evident of the fact that it defined the 'water 
pollution but still groundwater and its control etc are kept outside the purview 
of this legislation?^ The Act is applicable to the water of the river, and other 
water resources. What is within the bound of water law is to be at least 
internally integral, that is to treat surface water and groundwater in one holistic 
framework. The existence and flow of groundwater is not independent of the 
surface vegetation. Water laws in India and in many countries treat 
groundwater as a separate entity (under different types of laws) thus allowing 
the use of groundwater which is totally unrelated and unconcerned with surface 
water. This leads to serious ecological imbalance^^. The Boards include mainly 
to educate people and lay down standards for a stream and well, but no 
minimum limit is provided to regulate the extraction of the use of ground water 
of any area. The problem of groundwater resources if handled, properly and 
effectively at the grass root level, it could go a long way to curb this evil at the 
national level. But the unfortunate part was and is that it has very weak and 
inactive machinery to curb the misuse of ground water. This phenomenon 
continues till today, inspite of repeated strictures and directions from the 
judiciary.^'' 
tidal waters to such an extent or as the case may to such point as the state government by 
notification in the official gazette specify in this behalf. 
25 . Dr. Musharraf (Editor): Legal Aspect of Environmental Pollution and its Management, 1992, p. 
147. 
26 Singh Chhatrapati: op.cit., p. 97. 
27 Dr. Musharraf: op.cit., p. 135. 
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It may well be said that the boards are burdened with too many 
responsibilities and weakened by institutional pressures. Therefore, they are 
reluctant to act. Seldom do they look forward to interpreting the provision of 
the statute in such a liberal fashion as to assume powers at this level. Hence, it 
is desirable to look at the problem of ground water from a wider perspective. 
Since 1974 we have enacted numerous legislations and have set-up a 
number of departments and institutions to over see the implementation of these 
legislations. Despite these efforts current status of Indian Environment clearly 
shows that command and control mechanism of environment governance -
enacting a law and then setting up bureaucracy to implement the laws - has 
failed miserably in India. What has gone wrong? It is probably late to ask this 
question.^^ Control mechanism is a total failure under this act. There is 
inadequate linkage in handling the misuse of groundwater. This can be done 
only after definite and specific legislation with a comprehensive mechanism of 
control and management is to be enacted for sustainable use of groundwater. 
(ii) The Environment (Protection) Act 1986 
The rapid degradation of environmental quality, which has shaken the 
foundations of human survival, is a reality. We can no longer deny this fact. 
Increasing consciousness of the environmental threats to human survival led a 
considerable number of people throughout the world to conclude that unless we 
care for our planet earth and preserve it for our children, we will go down in 
history as the only species which watched its own destruction closely, but 
28 The Hindustan Times, June 5, 2001, p. 16. 
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never really bothered. Hence, protection of the environment has become our 
primary concern and an intensely debated issue of the present era. 
But issues of environment have assumed high importance in course of 
time since the adverse signals sent by the ecosystems made man to understand 
that nature has limits to its tolerance and that he, as part of nature, must 
exercise restraint. As this awareness has grown, there has been a corresponding 
increase in the concern for the protection of the environment.^*' This warning 
made its impact on global as well as national scenario. The Stockholm 
Conference on Environment which was convened in 1972 was the result of this 
new awareness. There is the world wide move now to curb the menace of 
environmental degradation.'^' Parliament under Article 253 read with Entry 13 
List I of the Seventh Schedule of the Constitution, exercised its power to enact 
the Environmental Protection Act for implementing the decisions taken at the 
1972 Stockholm Conference.^^ The Directive Principles of State Policy^^ and 
Fundamental Duties '^* explicitly enunciate the national commitment to protect 
and improve the environment. These two provisions evidence the national 
sentiment on environment and environmental protection. 
Earlier laws mainly consisted of claims made against tortuous action 
such as nuisance or negligence. These were based on the provisions of 
Criminal Procedure Code and Municipal Laws. The Environment Protection 
29 Rajyalakshmi V.; "Right to Environment Protection" Cochin University Law Review, 1998, p. 
140. 
30 Id., p. 144. 
31 Soman, N.S.; "Constitution and the Environment" Cochin University Law Review, 2005, p.278. 
32 Id., p. 279. 
33 Supra note 2. 
34 Article 51A(g) - "To protect and improve the natural environment including forests, lakes, 
rivers and wildlife and to have compassion for living creatures". 
35 M.C. Mehta v. State of Orissa, AIR 1992 Oris. 225. 
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Act, 1986, is the one which is now being implemented and relied upon in an 
effort to protect the environment/ 
The concept of 'environment' is very wide. The Section 2(a) defined 
"environment" to includes water, air and land and inter-relationship which 
exists among and between water, air and land, and human beings, and other 
living creatures, plants, micro-organism and property."" 
Above section which deals with definition shows a total lack of 
understanding of the modem concept of arising situations. In the present time 
the major problem, which India is facing, is over use and misuse of 
groundwater. None of the section of this Act has mentioned the measure of the 
control to depleting ground water resource, neither indirectly nor directly. So 
the frontline challenge is not just to define the problem but to initiate a range of 
corrective mechanism. Presently it is perhaps inadequate beginning but a 
•30 
beginning nonetheless. 
Above all, the term environment is crucial. It covers all factors 
affecting life-air, water sand, sound etc. Thus, it has become a pious duty of the 
states to protect environment from all activities that are hazardous^^ to public at 
large. It is unfortunate that nothing was done by the enhancement machinery to 
check the misuse of ground water. But the government alone cannot achieve 
results unless people realize its use and misuse. Moreover, the preservation of 
the groundwater is closely linked with the existence of mankind. It is concern 
36 Doabia T.S. (J.): Environmental and Pollution Laws in India, Vol. 1,2005, p. 420. 
3 7 The Environment (Protection) Act, 1986. 
38 Leela Krishnan P.: Law and Environment, 1995. 
39 Abraham P. Meachinkara; "Evolving Environmental Jurisprudence in India", Cochin University 
Law Review, 2004, p. 245. 
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of the entire mankind and vigorous efforts by all sections of the society are 
called for to solve the problem. 
Like other issues, the judicial dynamism has gone one step further to 
protect the misuse and over exploitation of groundwater. The supreme Court of 
India took notice of the news under the caption "Falling Ground Water Level 
Threatens City" appearing in the Indian Express of March 18, 1996. 
Concerning the level of Groundwater, the issue of regulating the 
indiscriminate bearing and withdrawal of groundwater in the country and the 
issue of necessary regulatory directions was subject matter of a decision in the 
case of M.C.Mehta v Union oflndia.^^ The Supreme Court has given following 
directions in this regard : 
(i) to appoint a Central Ground Water Board as an authority under section 
3(3) of the Environment (Protection) Act, 1986; 
(ii) this authority was to take notice of the matters referred to in section 3(2) 
of the Environment (Protection) Act, 1986; 
(iii) this authority was to apply its mind in respect of the urgent need for 
regulating the indiscriminate boring and drawl of underground water in 
the country and issue necessary regulations in this regard. 
In pursuance of the above decision of the Supreme Court, the Ministry 
of Environment and Forest, Government of India was directed to formulate the 
Central Groundwater Board as an authority under section 3 sub section (3) of 
the Environment Protection Act, 1986 to control and regulate ground water 
40 1997 (ii) s e c 312 
41 Ibid. 
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management and development. The need of hour is to control and manage the 
indiscriminate boring and withdrawal of under ground water. It should be given 
urgent attention. 
Existing laws generally focus on specific types of pollution on specific 
categories of hazardous substances. Some major areas of environmental 
hazards are not covered such as ground water resource. Because of a 
multiplicity of regulatory agencies, there is need for an authority which can 
assume leading role for studying, planning and implementing long term 
requirements of environment safety and to give direction and dithering 
punishment to those who endanger human environment.'*^ 
C. Ground Water Acts of Different States 
Over exploitation of ground water resources is increasingly recognized 
as a major problem. How to address the problem, is, however, unclear.'*^ States 
have responded to the problem by using a variety of legal Acts for bringing in 
desirable changes. Several States have passed or are considering legislation 
designed to regulate ground water extraction whereas previously attempted, 
regulations are widely ignored. However, in spite of its abundance, it has not 
been possible to ensure its proper utilization, sustainable development and 
equitable distribution. 
Keeping these facts in mind, it becomes imperative to regulate the use 
and development of the resources in an equitable and just manner. For this, 
other than the planning and policy making mechanisms, the legal mechanism is 
42 Lai's Commentaries: 'On Water, Air and Environment Protection', 3rd Ed., 1998, p. 255. 
43 Marcus Moench; "Drawing down the Buffer", EPW, March 28, 1992, p.A-7. 
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important. However, legal regulation would be unsuccessful if the ecological 
and socio-economic framework on which the regulation is sought to be 
enforced is not kept in mind. 
In India, we still do not have a comprehensive legislation to regulate 
the development of ground water. The legislative competence to enact laws on 
waters is primarily with the states under Entry 17 of the State List.'*'* Although 
the National Government would find it difficult to justify ground water 
legislation under the constimtional scheme but the first attempt dated back to 
1970. More recent version of model bill includes the latest version of 1998, 
2000, 2005''^ But states are still ignoring this vital resource due to political 
reasons. According to new survey, more than half of districts in India, i.e., 317 
districts, ground water level has gone down to the dangerous level. This 
dangerous trend has impacted more influence on legislative activity and groimd 
water regulation has become a priority in many states. Ground water Act of 
different states are given below: 
The Andhra Pradesh Water, Land And Trees Act 2002 
As the preamble states, it is an act to promote water conservation and 
tree cover and regulate the exploitation and use of ground and surface water for 
protection and conservation of water resources, land and environment. The act 
has following significant features. There shall be an authority.''^All the ground 
water resources in the state shall be regulated by authority'*^ and all wells and 
44 Alice Jacob; "Development of Ground Waters: Need For Legal Regulation" ILI, 1990, Vol. 32, 
No. 4, p. 542. 
45 Philippe CuUet; "Water Law Reforms - Analysis of Recent Developments", ILI, 2006, Vol. 48, 
No. 2, p.218. 
46 Hindustan, October 14, 2006. 
47 Section 2(1) 
48 Section 3 
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water bodies shall be registered with the authority."*^ The Designated Officer, 
with the approval of the Authority may prohibit water pumping in such area 
which it may cause damage to the level of groundwater or environment for a 
period of not more than six months.^" No person shall sink any well in vicinity 
of a public drinking water resource within a distance of 25 metres in the area 
other than covered under section 9, and sub-section (1) of section 11.^' In over 
exploited area no well shall be sunk in such areas except wells sunk for public 
drinking purposes.^^ Section 13 provides the distance and depth for sinking 
well in order to curb unhealthy competition to tap water from deeper layers of 
ground water. Groundwater pollution by chemical industrial or other uses by 
any person or body is prohibited.^^ 
The Act also provides for reasonable opportunity of being heard, 
provision for appeal and prescribes penalties for its contravention. The 
Authority has also been provided with powers of enquiry, investigation, calling 
for information, closing and sealing of unauthorized wells, seizures of 
equipments^"* etc. Thus, the Act is comprehensive and unique as it provides for 
an integrated approach to water management. 
The Goa Groundwater Regulation Act 2002 
The Government shall constitute a groundwater cell^^. The State 
Government with consultation of the Cell may declare, by notification, any 
49 Section 8 
50 Sub-section (2) of Section 8 
51 Section 9 
52 Sub-sec. (3) of Section 11 
53 Section 19 
54 Section 35 & 38 etc. 
55 Section 3. 
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area in the state as a schedule water scarcity and over exploited area.^ ^ One has, 
within the period of 60 days from the date of commencement of this Act, to 
apply before groundwater officer for registration of an existing well in the 
prescribed form.^ ^ No person shall sink the well unless he obtained the 
C O 
permission from ground water officer. In the violation of this Act or to 
obstruct the Ground Water Officers in performing their duties shall be 
punishable with imprisonment and fine. 
Bombay Irrigation Act (Gujrat Amendment) Act 1976 
There is no separate ground water law. Some sections have been added 
to the Bombay Irrigation Act (Gujrat Amendment) Act, 1976. These sections 
were brought into force in 1988. Section 94 prohibits construction of tube wells 
beyond 45 M in depth. Beyond this depth special permission is required from 
the authorities. Section 99 of the same Act regulates wastage of ground water. 
Under section 100 if any person contravenes to any provisions of Act, he shall 
be punished with imprisonment for a term which may extend to six month or 
fine upto five hundred rupees or both. 
The Himachal Pradesh Ground Water (Regulation and Control of 
Development and Management) Act 2005 
The Himachal Pradesh Ground Water Act 2005 is one of the 
pioneering enactment by the Indian legislature towards the sustainable 
preservation of environment and ecological system of the beautiful planet of 
this universe i.e. 'earth'. 
56 Section 4. 
57 Section 5(1). 
58 Sub-section 3 of Section 5. 
59 Section 17(A) &(B) 
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This Act talks about the establishment of an Authority named as 
'Himachal Pradesh Ground Water Authority' under the overall control and 
supervision of the State Government, to regulate the extraction of ground 
water.*"" The said authority shall advise the State Government if it feels 
necessary or expedient in the public interest to declare an area to be a notified 
area so that all the act pertaining to extraction of ground water shall be 
controlled and regulated accordingly.^' It is also provided that such declaration 
of notified area may be done by the State suo moto without receiving any 
advice from such authority. Such declaration shall be published in the Official 
Gazettee, and the person affected or aggrieved may file an objection within 
thirty days and the authority may advise state Government to denotify to the 
effect of same later on.^ ^ 
Further, it provides that in such notified area a person desiring to 
extract ground water has to make an application to the Authority on payment of 
certain fees prescribed by the authority. Furthermore, every application shall 
contain such particulars as may be prescribed.^^ The authority if satisfied may 
grant permission within sixty days from the date of receipt of such application 
giving priority for drinking water in preference to other needs.^ "* Such 
permission is not arbitrary rather the Authority shall have to regard various 
grounds as provided under sub-section (5) of Section 7. It further says that such 
permission shall not be refused without availing an opportunity of being heard 
to the applicant and such grant of permission or refusal to the effect should be 
60 The Himachal Pradesh Ground Water (Regulation and Control of Development and 
Management) Act, 2005, section 3. 
61 Sub-section (2) of Section 5. 
62 Sub-section (4) & (5) of Section 5. 
63 Sub-section (I) of Section 7. 
64 Sub-section (2) of Section 7. 
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intimated to the applicant within a period of thirty days from the date of such 
decision.^" 
While on the other hand, the existing user of ground water in a notified 
area have to get it registered under the said Authority it estabhshed, within a 
period of sixty days on filing prescribed form and payment of certain fees as 
may be fixed by the authority. This period may be relaxed on certain 
reasonable ground. It is to be noted that during the pendency of such 
registration the user will continue to use the ground water in the same manner 
and quantify as he was entitled prior to the date of application. 
One of the watermark provision in this Act is that of Section 15, which 
deals with rainwater harvesting for conservation and ground water recharge. It 
provides that the Authority may in order to improve ground water situation, 
identify the areas of ground water recharge and use guidelines for adoption of 
rainwater harvesting for ground water recharge in such area. In doing so the 
Authority may bring the concerned department of the State Government to do 
the required task. In urban areas the Authority may issue direction for 
construction of rain water harvesting structures in residential, commercial or 
other premises having plinth area of 100 sqm or above. At the same time the 
authority may issue direction to the concerned Municipal Corporation or other 
local Authority to impose conditions for providing roof top rain water 
harvesting structures in building plan with plinth area of 100 sqm or above. 
65 Sub-section (3) of Section 5. 
66 Sub-section (1) of Section 8. 
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The Karnataka Groundwater (Regulation for Protection of Drinking 
Water Source) Act 1999 
This Act prohibits any person from sinking any well for the purpose of 
extraction of water within a distance of 500 metres from the public drinking 
water source. The appropriate authority can permit, by recording reasons in 
writing, any applicant to sink a well in the 500 m area on the basis of technical 
/TO 
officer report and after considering public interest. 
The appropriate authority may declare any area under its jurisdiction 
as water scarce area for a period not exceeding one year. During this period of 
scarcity, the appropriate authority can regulate or prohibit extraction of 
groundwater by any person from any well situated within 500 metre from the 
public drinking water source.^^ Sinking of wells without permission of 
appropriate authority shall not be done by any person except on behalf of the 
government or the local authority and as a source of public drinking water. 
Keeping in mind the adverse impact of any well upon public drinking water 
resource in such over utilized area and after due hearing of the well owners, the 
appropriate authority may order for temporary or permanent closure or sealing 
ofthewell.^' 
Where enforcement of regulation is concerned, the appropriate 
authority is also vested with powers to enquire, investigate, survey and test the 
water after issuing notice, he may order for closure or sealing of any well or 
67 Section 37. 
68 Sub-section (2) & (3) of Section 3. 
69 Section 4 
70 Section 7 
71 Section 9 
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disconnect the supply of electricity or seize equipments in case of violation of 
section 3,5,7,8 or 9 provisions. For appeal method of issuing notice, protection 
79 
for acts done in good faith and imposition of penalties are also there. The 
drawbacks of the Act are several. It has a fragmentary approach of dealing only 
with drinking water without looking to the management and development of 
ground water as a whole. It excessively relies on bureaucratic control. Because 
of the 500 m radius rule and extensive application of public water supply 
schemes all over Karnataka, the coverage of the law is quite wide as distinct 
from its apparent look. The possibility of red-tapism, corruption and abuse of 
power is a by-product of permit-raj. There is no policy about conservation, 
rainwater harvesting and participative approach by involvement of water 
association or by the people at large. The effect of the Act is that the same old 
common law principle will continue to hold way. 
The Kerala Groundwater (Control and Regulation) Act 2002 
It provides the establishment of state Ground Water Authority, ^ ^ The 
authority is authorized in notifying areas for the control and regulation of 
ground water development. '^* In notifying area, every user of ground water 
must apply for permit from the authority and registration of well in notified 
area within one hundred twenty days from the date of constitution of 
authority . All the users of groundwater shall apply for registration as users of 
the ground water in the state within one hundred twenty days from the date of 
72 Supra note 4, p. 33. 
73 Section 3 
74 Section 6 
75 Section 7 
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constitution of the authority.^^ The authority is also empowered not to give 
permission for any purposes within thirty metres from any drinicing water 
source from where water is pumped for public purposes.^^The Act criminalizes 
violation of the statutory provisions and prescribes penalties.^^ 
Its shortcomings lie on its exclusive reliance on the coimnand and 
control model without providing for people's participation, either directly or 
through panchayats or NGO. Non inclusion of the role of the electricity board 
and financial agencies in assisting the controlling functions of the authority 
which is clearly spelt out in the Kamataka Act is aother shortcoming of this 
Act. There is complete absence of imaginative schemes for implementing 
rainwater harvesting which has great scope in Kerala, Moreover, there is lack 
of effective steps against water mining and sand mining, which have an adverse 
impact on groundwater.^^ 
The Maharashtra Groundwater (Regulation for Drinking Water Purpose) 
Act 1993 
The scope of this Act is limited to protect the drinking water sources. 
The enforcement of this Act is done through district collector who is declared 
as the appropriate Authority for this purpose. The sinking of new well within a 
radius of 500 m from public drinking water source is prohibited.^^ The District 
Collector on the report of the Technical Officer may declare any area as water 
scarcity area. In order to protect the public drinking water sources in scarcity 
76 Section 9 
77 Section 10 
78 Sub-section (1) & (2) of Section 21. 
79 Supra note 4, p. 37. 
80 Section 3 
81 Section 4. 
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area, the appropriate authority will prohibit withdrawal of groundwater from 
the existing irrigation wells. On the basis of the Technical report the 
Appropriate Authority, will declare watershed area as over exploited areas. 
No person shall without the permission of the Appropriate Authority will sink 
the well in over exploited watershed. The Appropriate Authority may prohibit 
the extraction of water from an existing well for certain period. Any existing 
well which is adversely affecting any public water source, the Appropriate 
Authority on the advice of Technical officer has power to close down the 
existing well.*^ If any person who contravenes any provisions of the section 
3,5,7,8 or 9 the authorized officer may enter upon that land and remove 
obstruction, if any, close pumping of water, disconnect the power supply, seize 
any material and seal off the well at the cost of owner. 
The Punjab Tube Wells Act 1954 
The Punjab Tube wells Act 1954, contains provisions relating to 
construction and maintenance of tube wells by the state and does not regulate 
the digging of well by individuals. Recently a significant step towards the 
preservation of ground water resources has been taken by the Punjab 
Government. The Government introduced 'Punjab Preservation of Subsoil 
Water Ordinance 2008', to prevent the early plantation of paddy in the state in 
view of depleting water table in the state. The authorities have ample powers 
82 Section 5. 
83 Section 6 
84 Section 7 
85 Section 8 
86 Section 9 
87 Section 11 
88 Ramana Murthy K.V.; "Ground water Utilization: Need for Legal Controls", Cochin University 
Law Review, 1991, p. 77. 
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on 
under the existing provisions of law to deal with these issues. This step 
should be appreciated at large and different State Government should also 
come forward for such timely needed legislation. 
The Tamil Nadu Ground Water (Development and Management) Act 2003 
Under this Act, the government shall have power to develop, control, 
regulate and administer the groundwater in the state and may exercise their 
power through the authority. The authority shall be constituted by the 
government through the notification. The authority has power to notify areas 
for development, control and regulation of groundwater. Those who violate the 
provisions of the Act shall be punishable for the first offence with fine which 
may extend to one thousand rupees, for the second and subsequent offences 
with fine which may extend to two thousand rupees. In respect of continuing 
offence, the offender shall be punishable with fine which may extend to five 
thousand rupees for every day. 
The West Bengal Ground Water Resources (Management, Control and 
Regulation) Act 2005 
The Act provides the establishment of state level authority.^ *^ The 
Authority shall take every step to manage, control and regulate water resources 
including to issue certificate of registration or permit in accordance with the 
provisions of the Act.'' Every users must apply for permit before Appropriate 
Authority for extraction or use of groundwater.'^ There is penal provisions for 
the violation of this Act.''^  
89 TheHindu, June 10, 2008. 
90 Section 3. 
91 Section 6. 
92 Section 8 
93 Section 16(a) &(b) 
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So far as the groundwater levels of Delhi is concerned, it is falling 
drastically all over the city by four to ten metres during the last 10 years. There 
is talk of a groundwater recharge. Consultancy service being set-up in 
Faridabad. In the Nazafgarh and Mahrauli areas of Delhi, a ban has been 
imposed on construction of any new tube well. Any well drilled will be capped 
and the drilling company prosecuted. 
On the basis of afore-mentioned details we can say that Acts of 
different states do not touch the issue of water rights. These Act merely try to 
regulate water harvesting and marketing by restricting of tubewells and 
introducing licensing procedure. None of acts contains any provision allowing 
the inclusion of local representatives in the management structure or the 
devolution of any management authority to local groups.^^ 
A glance at these state legislations will reveal at once the lack of 
coordinated effort on the part of the states regulating ground water abstraction. 
It would be ideal if comprehensive and central legislation with defined policy 
of conservation and management of groundwater is adopted in place of these 
adhoc and haphazardly modeled laws.^ ^ 
What is needed is a holistic approach to the problem, namely 
legislative regulation, economic incentives and social action, of course, a 
committed will to meet out the ground water crisis and thus, we can save the 
lives of the people of fiiture generations. 
94 The Hindu, June 4, 2000 (weekly magazine). 
95 Supra note 43, p. A-10 
96 Supra note 88, p. 82. 
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D. Ground Water - Legal Aspect 
With the rise of new technologies, however, which allow large scale 
extraction and utilization of water, it becomes more important for the state to 
intervene and make sure that this does not result in a skewed or inequitable 
distribution amongst the people. The state should intervene to ensure equitable 
distribution.^^ However, the basic question is what can be the basis for absolute 
right over ground water resource? The next question is: who has the right to use 
water ? And, what kind of rights and corresponding duties are attached to it? 
Then the question of rights to resource will have to be settled. It has to be 
determined what the nature of rights are at present. Are they riparian or 
usufrutuary, public or private, positive or negative, individual or group rights 
etc?^^ The object is not to go into a detailed rights discourse but to identify a 
practical workable proposition of the right to ground water so that the 
regulation can be made feasible. 
Right to Groundwater in Common Law 
Right to water is a right conferred on any person by law to take 
possession of water occurring in a natural source of water supply and to put it 
to beneficial use. In India, common law doctrine of land ownership is being 
followed in the sphere of groundwater.^^ 
The common law distinguishes between underground percolating 
water and an underground running stream. The percolating ground water does 
97 Singh Chhatrapati: op.cit., p. 8. 
98 Supra note 6, p. 632. 
99 Supra note 88, p.73. 
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not flow in a defined channel but the latter does.'°° Under common law, any 
person who owns the (land) surface may dig therein and apply all that is there 
found to his own purposes.'°' The owner of the land, accordingly, has, as 
incidental to such ownership, the right to collect, store, use and supply to 
others, the water that is percolating therem. 
Right to Riparian Owner in Common Law 
The English common law recognizes the doctrine of riparian rights to 
regulate proprietary rights in water. Each co-riparian has the right to have the 
water flow past his lands in the same quality and quantity. There is a duty cost 
upon the upper riparian to see to it that the lower one is denied this right. No 
such limitation is placed in respect of ground water running in undefined and 
unknown channels. The argument advanced for the acceptance of this rule was 
that the source and flow were so unknown'^ '* that it is impossible to regulate 
any rules governing them.'°^ 
In Perumal v. Ramaaswammy Chetty'^^ it was stated that the reason 
why underground water 'not running in a defined stream' is not subject of 
prescription is that there is no visible means of knowing to what extent, if any, 
at all the supply to the plaintiffs tank would be affected by water percolating in 
and out of defendants land. These observations were quoted with approval in 
Kalanath V. Women Rao}^^ 
100 Jain, S.N.; "Legal Aspects of Groundwater Management", ILI, 1981, Vol. 23, No. 2, pp. 183-
184. 
101 Action V. Blundell(1843) 12M.W. 324ExchperTindalC,.J.. 
102 Holsbury's Laws of England Vol. 39, 3rd Ed., 1962, p. 214. 
103 City of Los Angels V. Hunter 156 Cal. 603 at p. 755 (1909) 
104 Supra note 6, p.633. 
105 Chatfield v. Wilson 28 Vt. 49(1855) 
106 11 Mad. 16, p. 2. 
107 AIR 1937 Nag 310. 
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In view of the obvious difficulties involved in ascertaining whether 
water is flowing in a particular channel, common law does not prescribe any 
limits over the rights of land owner. Rather it allowed the land owner 
exclusively to appropriate the groundwater in his land for his own purpose at 
his free will and pleasure. It is according to this tradition that Indian Easement 
Act was designed. 
Right to Groundwater in Indian Easement Act 1882 
Where states have not enacted laws on groundwater management, it is 
the common law read with the Indian Easement Act 1882 (hereinafter 
Easement Act) which prevails due to Article 372, which mandates that the pre-
constitutional laws shall continue in force until altered or repealed. This 
implies that the right to use groundwater is basically an individual negative 
right which can not be infringed or interfered with by any external agency. 
The common law right of an individual land owner to exclusively 
appropriate percolating ground water is statutorily recognized in the Indian 
Easement Act. Illustration (g) to section 7 of the Act provides: 
"Every owner of land has a right to collect and dispose within his own 
limits of all water under the land which does not pass in a defined channel". 
The provisions suggest that a person by abstracting percolating groundwater 
may even drain water to such an extent that his neighbour may be left without 
any percolating groundwater, even though the latter was the prior user of such 
water. As laid down in English decisions like, Action V Blundell,^^^ 
] 08 Supra note 4, p.26 
109 Supra note 6, pp. 632,633 
110 Indian Easement Act 1882 illustration(g) of Sec.7. 
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Chasemore V Richards, ^ ^^ and Mayor of Bradford Corporation V. Pickles, 
that such inconvenience to neighbours can not become a ground for legal 
action. 
In percolating ground water every landowner through whose land the 
water is percolating has an absolute right to such water. A landowner or 
landholder can extract as much percolating water as he likes leaving his 
neighbour's well dry. He has right to sink a bore-hole or well in his land to 
intercept water percolating underground through his land and prevent it from 
going to the other man's property.' 
Under section 2 of the Act, the individual's rights of water are subject 
to the states sovereign rights over waters both surface and underground, to 
regulate and control them in public interest No prescriptive rights of easement 
can be claimed against the government."^ 
The prevailing law governing groundwater utilization was drafted at a 
time when groundwater was primarily utilized for domestic purposes. But in 
recent years unrestrained use inevitably result in complete exhaustion of the 
groundwater so that in the end the lands dependent thereon will revert to their 
desert state. "^ 
The common law doctrine of unrestricted easementary right of the 
landowner to use ground water is outdated and unacceptable in the light of 
111 (1843) 12 MdW. 324,41 
112 (1859)7HLE349 
113 (1895) AC 587 
114 Supra note 44, p. 540. 
115 Ibid. 
116 Supra note 88, p. 75 
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disproportionate nature of ground water resources and the ever increasing 
social needs for use of water. 
Group Rights 
Group rights of the village communities also form statutory provisions, 
specially panchayat Acts of different states. These Acts vest the village tank-
ponds, streams and public well in the panchayat. The village under the 
Panchayat has a right to use the water resource. The Panchayats are supposed 
to regulate usufruct right of the village people. Since its inception, however, 
this arrangement of group rights has not been worked very well. Some 
1 1 0 
analysists blame the Panchayat Raj system for this failure. 
The actual control over the natural resources has been moved away 
from village level to the external agencies. Some major amendment are made 
to the Panchayat Acts for the point of control over resources which has been 
described in Eleventh Schedule [243G] added by the Constitution (73'^ '' 
Amendment) Act, 1992."^ 
Inchoate Rights 
There are also domain within Indian Law, where new rights or 
different types of rights have begun to appear, whose nature and extent is not 
clear. These have arisen due to two reasons (i) Conflicting interpretation of 
statutes (ii) new interpretation of the constitution.'^° 
117 Supra note 14, p. 73 
118 Singh Chhatrapati: op.cit., p. 20. 
119 This Amendment has added a new part XI to the Constitution consisting 16 Articles and new 
Schedule "Schedule Eleven". The Eleventh Schedule contains 29 subjects on which the 
Panchayats shall have administrative control. One of the such subject is minor irrigation, water 
management and watershed development. 
120 Singh Chhatrapati: op.cit., p. 21. 
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The evolution of water laws has progressively strengthened the 
governments right over water. The rise of PIL has brought in the question of 
water rights. The Articles of the Constitution has been interpreted to mean right 
to environment and hence water. This interpretation of water right, is contrary 
to what it may mean in the statutory provisions. Right to life is a fundamental 
right. What the courts are in fact doing in the Public Interest Litigation (PIL) 
cases is to locate the duty bound agencies who will satisfy the fundamental 
rights to the people. The Supreme Court has put a major weight of law reform 
on Article 21 of the constitution. 
Ground Water Rights and Indian Scenario 
India being a welfare state undertakes or can undertake developmental 
work relating to ground water extraction of which the benefits go to the users. 
If groundwater is harnessed and augmented by construction of percolation 
tanks, check dams and so on, it cannot be said that the users enjoy a negative 
individualistic right over it.'^ ^ 
India follows the common laws approach of landownership in the 
sphere of ground water rights, wherein ground water is recognized as a chattel 
attached to the land property with the rights therein belonging to the landowner 
based on ad-coleum principle.'^^ Rights in groundwater belong to the land 
owner, since they form part of the dominant heritage, and landownership is 
governed by the tenancy laws of the state. The Transfer of Property Act, 
necessitates that this right (to groundwater) can be given to anyone else only if 
121 Id., p. 22. 
122 Supra note 6, p. 633. 
123 Namita Chandra; "The Evolving Institution of Ground water Markets: A Model of socially 
Embedded Exchange", 1JR„ Vol. I, No. 91, 2004, p. 114. 
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the dominant heritage (land) is transferred Conversely, the Land Acquisition 
Act. asserts that if someone is interested in getting rights over the easement 
(over groundwater in this case) he would have to have interest in land. There is 
no limitation on how much groundwater a particular land owner may draw. 
The consequence of such a legal framework is that only the 
landowners can own groundwater in India. It leaves out all the land-less and 
tribal who may have group rights over land but not private ownership. It also 
implies that soon the upper caste landlords transform into water lords. 
In the absence of legal regulatory mechanism for limiting withdrawals 
of groundwater led to a writ petition in the Kerala High Court under Article 21 
of the constitution of Indian in Altakoya Thangal V. Union of India. The 
petitioner contended that the excessive pumping of groundwater by the rich 
farmers was threatening the very availability of groundwater for all. The court 
upheld their claim. Such a decision once again, makes the right to water a 
natural or fundamental right under Article 21 i.e. right to life. 
As a concluding remark, the whole legality of water right need to be 
considered differently. Primarily the right can not be thought of as absolute 
right against which no prescription can be obtained.'^^ Moreover, rights would 
include imposition of duties and obligations. So the related questions would be 
on whom lies duties? With the onward march of the society the emphasis has 
shifted from the individual to the society. Rights and Duties are co-related to 
124 Singh Chhatrapati: op.cit., p. 39. 
125 Ibid. 
126 Supra note 123, p. 115. 
127 1990(1) KLT 550 
128 Tripathi B.N.: Jurisprudence and Legal Theory, 1993, p. 284. 
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each other in such a way that one can not be conceived of without other. In 
other words, the existence of one depends on the existence of the other. A right 
is always some one upon whom the co-relative duty vests. The right to use 
ground water is not absolute right, and there can be restriction on it in the 
interest of society. No doubt, it is natural right of man which all courts 
Judgments and statutes must recognize. It is part of the right to life, and a basic 
need for survival. The nature of this right is one of usufruct right and not a 
property right. The role of the state in the recognition of this natural usufruct 
rights like all other fundamental rights should be that the state has to be a 
protector and a facilitator so that people can realize their right. 
It has first of all, to protect the violation of this right i.e. it has to see 
that socially stronger or economically better off do not usurf the rights of the 
socially or economically under privileged people. The State has to make sure, 
through legal and administrative mechanism that the natural right of all is 
protected. 
In India, all the citizens have right to use groundwater. This right is 
subject to property. This does not mean that the people may be deprived of the 
access to use water. The persons are to exercise this right in fair and reasonable 
manner and not so to impede others from doing the same. However, large 
number of landless and tribal people who have to use rights but not have been 
able to exercise it so far, must also be considered.'^^ 
Ground water should be declared as a common resource. However, the 
move has not gone down well in some quarters, which fears the move will 
129 Singh Chhatrapati: op.cit. p. 59. 
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create an acute problem to the Political parties for their future prospective or 
vote bank. The Southern States have come out with novel idea in the form of 
Act to save and mange groundwater. The Cow belt states are far behind to 
frame the legislation on the pious work. The state of UP has its own water 
policy. The novelty introduced by the reforms, is that water rights are now 
created in favour of water users. Right to use ground water should be based on 
Rawl's Theory of distributive justice which is enshrined in Art 39(2) of Indian 
Constitution.'^ *^ 
However, no law or set of laws can be complete in the context of 
dynamic development. New problems are bound to arise with industrial and 
scientific progress necessitating updating of the existing laws. 
130 Supra note 45, p. 208. 
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Chapter-III 
WATER POLLUTION AND NUISANCE LAW 
Groundwater is a valuable resource and an important environmental 
asset necessary for human activities. The quality of water is almost equal in 
importance of quantity in any water resource planning. The problem is, 
however, nor is just one of quantitative availability, quality also an issue. 
Excessive groundwater extraction coupled with haphazard disposal of untreated 
urban and industrial wastes and over application of fertilizers, pesticides in 
agricultural field have resulted in groundwater depletion and pollution. The 
problem is specially serious in coastal areas where saline water intrusion is 
endangering the fresh groundwater.'^ In India the most convenient means of 
disposal of wastes is to put it under the soil. But there is serious danger in it. 
The land-fill site which is filled by industrial waste will in no time contaminate 
the groundwater as the chemicals will leak and go underground. Most of the 
countries including India, however, remain firmly committed to land-fill 
despite the danger of underground pollution.^ 
A study conducted by the UNICEF in 49 districts of state has shovm that 
the contamination is so high that it needs immediate intervention,'' In the 
Bulletin of WHO, Allen H. Smith, Professor of Epidemiology at the University 
of California at Berkeley, USA had reported that Bangladesh was sitting on a 
volcano of a naturally occurring arsenic, resulting in fatal diseases like cancer. 
1 . Singh, Beena Devi: Environmental Management: A Geographical Study, 1992, p. 50. 
2 Roman] Saleem and Burjia, J.S.; "Groundwater Development - Present Scenario and Future 
Needs", IJPA, Vol. XLIX, No. 3, July-Sept. 2003, p. 302. 
3 Doabia, T.S. (J): Environmental and Pollution Laws in India, 2005, Vol. 1, p. 683. 
4 , The Times of India, October 13, 2006. 
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If the UNICEF report is to be believed, U.P. is fast heading the Bangladesh 
way ^ Since the major rivers are highly polluted, groundwater pollution related 
to seepage from the river is probably extensive. 
In overall, limited availability of freshwater as well as new concern for 
water quality and sustainability reinforce the need for a new regulatory 
paradigm. Early recognition of problem and proper management will save this 
natural resource. But there is no miracles about to happen in the near future. 
Solution have to be identified that will address not only the decreasing of the 
groundwater table but also increasing contamination. 
The First National Committee^, to consider the issues relating to 
environmental legislation, enlisted about 200 odd laws, pertaining to 
environment protection before and after independence in India. However, the 
pre-independence laws have not dealt with environmental protection 
exclusively.*^ 
Thus without hampering development, the legal mechanism shall strive 
to achieve these objectives. The legal mechanism in India reveals four 
categories viz.. Penal liability, tortuous liability, statutory regulations and 
fiindamental rights to protect the environment.^ 
5 . Ibid. 
6 . Helen Martzger & Marcus Moench; "Groundwater Availability for Drinking in Gujrat", EPW, 
March 24, 1994, p. A-31. 
7 . Report of Committee for Recommending Legislative measure and Administrative Machinery for 
Ensuring Environmental Protection, Department of Science and Technology, Government of 
India, New Delhi, 1981. 
8 Sivakumar, S.; "Environmental Protection : International and National Perspective", Cochin 
University Law Review, 2004, p. 292. 
9 . Ibid. 
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A. Pre-Independence Laws to Control Water Pollution 
At the dawn of the British Raj in India, some initiatives were taken to 
control water pollution. But these laws, however, had a narrow purpose and 
limited territorial reach. 
One of the first attempts included : 
• The Shore Nuisance (Bombay and Colaba) Act 1853, authorized the 
Collector of Land Revenue in Bombay to order the removal of any 
nuisance below the high water in Bombay harbour.'" Similarly another 
oldest statute was framed to regulate the pollution produced by the 
Oriental Gas Company by imposing fines on the Company and giving a 
right of compensation to anyone whose water was "fouled" by the 
company's discharges." 
This Act was expected to satisfy those who were agitating against 
the establishment of the gas company which might pollute the holy or 
pure water. 
• The East India Irrigation and Canal Act, 1859 was one of the other 
attempt where the legislature provided for free supply of wholesome water 
for the irrigation purposes. 
It may be noted in the old statutes regarding the pollution, no systematic 
efforts were made to define the pollution of water. 
Further, there were no statutes in the past to control the pollution of 
underground water which is essential requirement for the purpose of safe 
10 . Section 1. 
11 . Oriental Gas Company Act, 1857, Section 15-17. 
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drinking water. Under initial statutes, no systematic approaches were made to 
define either nuisance or fouHng of water. Miscellaneous Acts contain no 
provision for groundwater which requires attention from water resource bodies 
or government. 
The above Act is scanty and weak which has not covered many aspects 
of water pollution. There is a wide range of scope of improvement of Act to 
cover all sorts of water pollution such as groundwater. 
Few Acts were also passed in British India to control the water pollution. 
Some of them are given below : 
(a) The Sarai Act 1867 made it mandatory for a keeper of a sarai or an inn to 
keep it thoroughly clean. The water resources in a sarai or an inn, were 
supposed to be kept in a clean and orderly manner.'^ A penalty of rupees 
20 was imposed for failure to maintain the standard of water. 
(b) Obstruction in Fairways Act, 1881 was one of the earliest statute which 
dealt with prevention of fairways leading to port. 
(c) The Indian Fisheries Act, 1897, prohibited an individual from polluting 
water by poisoning it with lime or noxious materials, failing which one 
would be punishable with imprisonment that might be extended to two 
month or with fine which might be extended two hundred rupees.'^ 
(d) Water pollution by oil has been regulated by the Indian Ports Act, 1908. 
Any violation of the above provisions entailed a fine extending to rupees 
five hundred and reasonable expenses which may be incurred in removing 
the same.'^ 
12 , Section 7. 
13. Section?. 
14. Section 6(2). 
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Two early post-independence laws touched on water pollution. The 
Factories Act 1948 required all factories to make "effective arrangements" for 
waste disposal.'^  The Act further provides the imprisonment and fine for non 
compliance of the above section.'^  Secondly, the Damodar Valley Corporation 
Act, 1948 authorises the Corporation to frame regulations for prevention of 
Water pollution with the previous sanctions of Central Government. The 
Corporation has framed the Damodar Valley Corporation (Prevention of 
Pollution of Water) Regulations, 1957, for the prevention of water pollution. 
The regulation provides for the imposition of a fine upto one thousand rupees 
and rupees one hundred per day for continuing offence, after the conviction for 
the first breach.'^  In both these laws, prevenfion of water pollution was only 
incidental to the principal objective of the enactment.'^  
Water Pollution and Law of Nuisance 
The year 1860 was a landmark in the history of water pollution law 
when a systematic approach was adopted to control water pollution. That 
enactment was Indian Penal Code where problem of water pollution has been 
dealt with within the chapter on Public health and safety. Sections 268, 269, 
277, 284, 290 and 425 of Indian Penal Code, Civil Procedure Code and section 
133-134 of the CrPC, 1973 focus an effective, speedy and preventive remedies 
for public nuisance cases. 
15 . Section 12. 
16. Section 92 
17 . Section 16. 
18 . Thakur, Kailash: Environmental Protection Law and Policy in India, 2003, p. 215. 
19 . Armin Rozencranz, Syam Diwan & Morthan Noble: Environmental Law of Policy in India, 
1992, p. 38, 
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Nuisance is of two kinds (i) public nuisance, (ii) private nuisance. 
Private nuisance is interference with the use of land whereas pubic nuisance 
denotes an interference with a right common to the general public. Although 
both categories have substantial nexus with environmental management, the 
law of public nuisance has predominant position.'^ ' Section 268 of I.P.C. deals 
with public nuisance.^ "^  Public nuisance or common nuisance is an offence 
against the public either by doing a thing which tends to be annoyance of the 
whole community in general or by neglecting to do any thing which the 
common good requires. It is an act affecting the public at large, or some 
considerable portion of them; and it must interfere with rights which members 
of the community might otherwise enjoy. Acts which seriously interfere with 
the health, safety, comfort, or convenience of the public generally, or which 
tend to degrade public morals have always been considered public nuisance. 
Public nuisance can only be the subject of one indictment, otherwise a 
party might be ruined by a million suits. An indictment will fail if the nuisance 
complained of, only affects one individual or a few individuals. 
Section 277 defines fouling of water of public spring and reservoir.'^ '* 
The water of a public spring and reservoir belongs to every member of the 
public in common, and if a person voluntarily fouls it, he commits a public 
20 . Rodgers, W.H.: Environmental Law, 1977, p. 102. 
21 . Leela Krishnan P.: Environmental Law in India, 2000, p. 33. 
22 . Section 268 says, "A person is guilty of a public nuisance, who does any act, or is guilty of an 
illegal omission, which causes any common injury, danger, or annoyance to the public or to the 
people in general who dwell or occupy property in the vicinity or which must necessarily cause 
injury obstruction, danger or annoyance to person who may have occasion to use any public 
right". 
23 . Ratan Lai & Dhiraj Lai: The Indian Penal Code, 2002, 28 Ed. p. 31. 
24 . Section 277 - "Whoever voluntarily corrupts or fouls the water of any public spring or reservoir, 
so as to render it less fit for the purpose for which it is ordinarily used, shall be punished with 
imprisonment of either description for a term which may extend to three months, or with fine 
which may extend to five hundred rupees, or with both". 
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nuisance. In order to attract the provision of this section it is necessary that the 
act is voluntary which means that the act is committed with intention and 
knowledge to foul the water. Thus the act committed involuntarily will not 
attract section 277 whatever the consequence might be. This section is 
applicable to the water of public spring or reservoir only and it will not cover 
water in other types of courses. The word 'corrupt' and 'foul' takes care of 
purity of water but the pollution in the modem technological sense would go 
beyond these words. The legislature simply prescribed a minimum punishment 
for the fouling of water. At that time it did not foresee the seriousness of water 
pollution. It is surprising that since then even none of the state legislatures in 
India made any amendment to section 277. Keeping in view the seriousness of 
problem of water pollution, the sanctions do not seem to have much force in 
recent times. 
The other provision which provides punishment against water pollution 
is section 269. This section is framed in order to prevent people from doing 
acts which are likely to spread infectious diseases. Section 284 of the code is 
also enacted in such wide terms as to include any handling of poisonous 
substances as to endanger human life or likely to cause hurt or injury to any 
person by poisoning wells and rivers as well. 
25 . Section 269 - "Whoever unlawfully or negligently does any act which is, and which he knows or 
has reason to believe to be, likely to spread the infection of any disease dangerous to life, shall 
be punished with imprisonment of either description for a term which may extend to six months 
or with fine, or with both". 
26 . Section 284 - "Whoever does, with any poisonous substance, any act in a maimer so rash or 
negligent as to endanger human life, or to be likely to cause hurt or injury to any person, 
or knowingly or negligently omits to take such order with any poisonous substance in his 
possession as is sufficient to guard against any probable danger to human life from such 
poisonous substance, 
shall be punished with imprisonment of either description for a term which may extend to six 
months, or with fine which may extend to one thousand rupee, or with both". 
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Section 290 covers the pollution of water other than springs and 
reservoirs.^^ This section provides the punishment of a nuisance falling within 
the four comers of the definition given in section 268 but not punishable under 
any other section. A water polluter could also be prosecuted and punished 
under section 425 of the code for mischief if his act causes wrongful loss or 
damage to public or to any person or if his act causes destruction of any 
property or diminishes its value or utility.^* Hence causing diminution of water 
supply may be treated as mischief and the possible direct cause may also be 
pollution. The penality for such an offence is meagre which seems to be 
meaningless for the people to herald persecution under section 268. 
Remedying Public Nuisance 
It would be better option to use alternative remedies given in the 
procedural Act. When harm is of such a nature that it may affect a lot of 
people, it attains the character of public nuisance. The extent of harm may not 
be ascertainable, or it will be easy for the court to quantify damages and 
apportion them. The court may also find the problem as a hurdle. To overcome 
such crisis, there are techniques, tailored into our legal system. For this 
remedies are available in both criminal law as well as in tort. They are : 
(a) a criminal prosecution for the offence of causing a public nuisance; 
(b) a criminal proceeding before a magistrate for removing a public nuisance; 
and 
27 . Section 290 - "Whoever commits a public nuisance in any case not otherwise punishable by this 
code, shall be punished with fine which may extend to two hundred rupees". 
28 . Section 425 of I.P.C. - "Whoever with intent to cause, or knowing that he is likely to cause, 
wrongful loss or damage to the public or to any person, causes the destruction of any property, 
or any such change in any property or in the situation thereof as destroys or diminishes its value 
or utility, or affects it injuriously, commits "mischief. 
29 . Leela Krishnan P4 op.cit. p. 33. 
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(c) a civil action by Advocate General or by two or more members of the 
public with permission of the court, for a declaration, or injunction, or 
both.^ '^  Hence it is submitted that even an injunction to prevent public 
nuisance is permissible. It further explains that a common nuisance is not 
excusable on the ground that it causes some convenience or advantage. 
The remedies are quite old but during the recent years the higher 
judiciary has imparted new dimensions to these remedies.^' The old Indian 
laws, which have bearing on the environment, have hardly been used in past. 
Therefore, the courts could have been blamed for the lack of awareness and the 
initiative of the people. However, the judiciary responds and acts in 
32 
consonance with the demands of the people and the society. 
The law of public nuisance contained in sec. 133 '^' of the Criminal 
Procedure Code was used in a few cases in the past. The scope of the provision 
is an instrument of pollution control. Only since 1979, the Supreme Court of 
30 . Section 91 of CPC provides for filing of a suit in the case of public nuisance or other wrongful 
acts affecting the public at large. It states that such a suit can be instituted for declaration, 
injunction or such other relief which may be appropriate in the circumstances of the case. 
31 . Thakur Kailash Lai,* op.cit., p. 305. 
32 . Leela Krishnan P ; op.cit., p. 35. 
33 . Section 133 - "When a District Magistrate, a Sub-divisional Magistrate, or any other Executive 
Magistrate, specially empowered in this behalf by the State Government, considers on receiving 
a report of a police officer or other information, and on taking necessary evidence, that -
(1) any obstruction or nuisance should be removed from any public place or from any way, 
river, or channel. 
(2) any trade or the keeping of goods is injurious to the health or comfort of the community; 
(3) any building or substance is likely to cause conflagration or explosion; 
(4) any building, tent, or structure, or a tree is likely to fall and cause injury; 
(5) any tank, well, or excavation should be fenced to prevent danger to the pubic; or 
(6) any dangerous animal should be destroyed or confined, 
he may make a conditional order requiring the person causing the nuisance to do the necessary 
acts to remove, prevent or stop it, or, if he objects, to appear before himself or some other 
Executive Magistrate subordinate to him to show cause. Such an order is not called in question 
in a Civil Court. 
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India has captured potentiality of the law of nuisance in the code of Criminal 
Procedure Code and has examined emerging parameters of pubic nuisance. 
The judicial activism of the 80s, played an important role in the field 
of environmental protection than in any other field. Greening the law of public 
nuisance, in Ratlam Municipality v. Vardhi Chandra^\ is a milestone in the 
field of environmental protection. The Supreme Court in this case identified the 
responsibilities of local bodies towards the protection of the law of public 
nuisance in the code of Criminal Procedure as a potent instrument for 
enforcement of their duties. 
Justice BCrishna Iyer further observed "public nuisance because of the 
pollutant being discharged by big factories to the detriment of the poorer 
sections, is a challenge to the social justice component of the rule of law". 
The guns of section 133 of Cr.P.C. have gone into action whenever 
there has been a public nuisance which affect the health, comfort, safety and 
inconvenience of the public at large. In M.C. Mehta v. Union of India^\ the 
Court observed that the nuisance caused by the pollution of the river Ganga is a 
public nuisance, which is wide spread in range and indiscriminate in its effect 
and it would not be reasonable to expect any particular person to take 
proceedings to stop it as distinct from the community at large. Moreover, the 
memorable decision of the Supreme Court in Ratlam Municipality Case has 
given flesh and blood to skeleton provisions in section 133 of the Cr.P.C.^^ 
34 . Govind Singh v. Shanti Swaroop, AIR 1979 SC 143. 
35. AIR 1980 SC 1633. 
36. AIR 1980 SC 1633. 
37. AIR 1988 SC 1115. 
38 Leela Krishnan P.: op.cit. p. 42. 
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Judicial enthusiasm in Ratlam case finds in rejuvenating the rarely 
used provisions of Cr.P.C. for the control of water pollution. It appears that 
enthusiasm slips in few cases where judiciary had to deal with the pollution of 
water. Decision of the Court in Tata Tea Company Ltd.^ ^ shows that the Court 
at the times tended to limit the application of the concept of public nuisance 
only to those areas not covered by new legislation."*" It clearly shows the 
conflict of jurisdiction. The provision contains the inherent characteristic of 
preventive and remedial jurisdiction widening the scope of the law of nuisance 
under Cr.P.C. would strengthen the hands of the executive in taking up 
measures to meet water pollution maladies. 
The above criminal law aspect of pollution attracted only a few 
prosecutions. The reason may be that the people still followed their 
dharmsastras which did not encourage activities causing pollution or that the 
ignorance of the consequences of pollution did not allow the people to avail of 
the cumbersome criminal procedure to initiate prosecution. Thus in view of 
lack of peoples' initiatives, the landmark start in the legal control 
environmental pollution remained a mere paper work. Further law specially 
dealt only with limited pollutants."*' 
Tortuous Liability 
Action brought under tort law, are among the oldest of the legal 
remedies to abate the pollution. Most pollution cases in tort law fall under the 
categories of nuisance, negligence and strict liability. To these traditional 
39 1984 KLT 645. 
40 LeelaKrishnan P.: op.cit. p. 42. 
41 Id., p. 4. 
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categories, the Supreme Court has added a new class based on the principle of 
'absolute' liability. The norm was developed by the court in the post Bhopal 
period in response to the spread of hazardous industries and was later adopted 
by the legislature. 
The rules of tort law were introduced into India under British rule. But 
Indian courts may adopt an English principle, if the same is in consonance with 
the concept of justice, equity and good conscience in India.'*'' Consequently, in 
suits for damages for torts, court followed the English common law in so far as 
it was consonant with these principles. Common law based tort rules continue 
to operate under Art. 372 of the Indian Constitution which ensured the 
continuance of existing laws. 
The law relating to environmental pollution is deprived of two 
principal sources, namely common law developed by court and statute law with 
the regulations and bye laws made there under. 
In Vellore Citizens Welfare Forum v. Union of India^^ quoting from 
Blackstone's commentaries on the English law of nuisance published in 1876, 
the court held that since the Indian legal system was founded on English 
common law, the right to pollution free environment was a part of the basic 
jurisprudence of the land."*^  
Under the law of tort to abate environmental pollution is the oldest 
legal remedy. Majority of pollution cases in tort fall under the following four 
categories: 
42 . Shyam Diwan and Rosencranz; Environmental Law and Policy in India, 2000, p. 
43 . Bangia, R.K.: Law of Torts, 1991, p. 2. 
44 . Shayam Diwan & Rozencranz, op.cit., p. 
45 . AIR 1996 SC 2715. 
46 . Id. p. 2722. 
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(a) Private Nuisance 
(b) Negligence 
(c) Strict liability 
(d) Absolute liability 
(a) Private Nuisance 
Private Nuisance means an unlawflil interference with a person's use 
. 1 - 4 7 
or enjoyment of land, or some right over, or m connection with it. 
Reasonableness of the defendant is the central question in nuisance cases. To 
determine the 'reasonableness', courts will be guided by ordinary standard of 
comfort prevailing in the neighbourhood. The tort emphasizes the harm to the 
plaintiff rather than the conduct of the defendant.'** 
An action for private nuisance may seek injunctive relief as well as 
damages, both. A private party which suffers from an unreasonable interference 
in the enjoyment of his or her property, may bring a common law action to 
restrain the polluter. The following case, considers whether section 58 of the 
Water Act bars the jurisdiction of the civil courts to entertain private nuisance 
suits? 
In Sreenivasa Distilleries v. Thyagarajari*^, the section 58 is intended 
to preserve the statutory protection given to the Board untouched by civil 
actions. Now the present action is only preventing the defendant from polluting 
water. Hence, section 58 does not expressly prohibit the jurisdiction of the civil 
court to entertain any suit or proceeding restraining the defendant to cause 
pollution. 
47 . Winfield: Law of Torts, 7th Ed., p. 193. 
48 . Gersten v. Municipality of Toronto (1973) 41. 
49. AIR 1986 AP 328. 
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In Nagarjuna Paper mills Ltd. v. S.D.M.^°, the A.P. High court held 
that section 133 injunctive relief was available as long as it did not interfere 
with an order of a state pollution control board issued under the Water Act. The 
court noted that the magistrate's decision to issue an order for injunctive's 
relief was based on a report submitted by the superintendent engineer of 
Pollution Control Board itself, which stated that water pollution from the paper 
mills was harming to the people and cattle. The view was adopted by a division 
bench of the Kerala High Court in Krishna Panicker v. Appukuttan Nair^^ 
overruling the contrary opinion expressed earlier in Tata Tea Ltd. v. State of 
Kerala^\ 
The 1905 judgement of the Calcutta High Court in J.C. Galstaun v. 
Dunia Lai Seaf^, may be earliest reported pollution control case in India. Apart 
from its historical significance, the case is important because it shows how the 
common law regulatory system can check polluters in a pre-industrialised 
society. The court awarded the Rs. 1000 in damages - a very large amount at 
that time. 
(b) Negligence 
In the law of torts, negligence has two meanings '^*: 
(i) A mode of committing certain other torts - e.g. trespass, nuisance and 
defamation. In this sense negligence is carelessness. 
50. 1987 Cri.L.J. 2071. 
51. 1993 (l)Ker.L.T. 771. 
52. 1984 Ker.L.T. 645. 
53. (1905)9CWN612. 
54 . Salmond & Heuston: Law of Torts, 20 (ed), p. 199. 
119 
(ii) An independent tort; A common law action for negligence may be 
brought to prevent environmental pollution. In an action for negligence, 
the plaintiff has to prove that (a) the defendant owed a duty of care to the 
plaintiff (b) there was a breach of that duty, (c) plaintiff suffered damages 
a consequence thereof 
An act of negligence may also constitute a nuisance if it unlawfully 
interferes with the enjoyment of another's right inland. Similarly it may also 
amount to a breach of the rule of strict liability in Rylands v. Fletcher if the 
negligent act allows the escape of anything dangerous which the defendant has 
brought on the land. ^  
The causal connection between the negligent act and the plaintiffs 
injury is often the most problematic link in pollution cases.^^ The Mukesh 
Textile Mills (P) Ltd. v. H.R. Subramanya Shastry^^, the Mukhesh Textile 
Mills, had a sugar factory in Harige village, Shimoga district. Some 8000 
tonnes of molasses were stored in the earthen tank. A large quantity of 
molasses in the tank overflowed and damaged the standing crops and sugar 
cane. 
Respondents brought the suit for damages of Rs. 35000. The Court 
held that the consequent damage suffered by the respondents were attributable 
to actionable negligence of the appellant. The court ftirther held that Rs. 10500 
for quantum of damages (for loss of crops) and Rs. 4200 for damages of 
sugarcane respectively, had to be awarded to the plaintiff in total sum of Rs. 
55 . Shyam Diwan & Rozencranz; op.cit., p. 100. 
56. Ibid. 
57. AIR 1987Kart87. 
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14700.0 The above claimed amount for damages by the respondents was 
somewhat exaggerated. 
(c) Strict Liability 
The well established common law principle, developed by the 19 
century judiciary closely related to the law of nuisance.^^ This doctrine known 
as the rule in Rylands v. Fletchers^^, is probably the best known example of 
strict liability recognized by our law. Because of its exceptions it reduces its 
operation. Exceptions to the rule have been recognized in Rylands v. Fletcher, 
are as follows : (i) an Act of God, (ii) Act of third party, (iii) plaintiffs own 
fault, (iv) Consent of the plaintiff, (v) statutory authority. 
(d) Absolute Liability 
The rule of absolute liability was formulated by the Supreme Court in 
M.C. Mehta v. Union of India^", the genesis of absolute liability was the 
Shriram Gas Leak Case^' in which court expressly stated that such liability will 
not be subject to such exceptions as have been recognized under Ryland v. 
Fletcher \ The rule of absolute liability was applied in Indian Council for 
Enviro-Legal Action Group v. Union oflndia^^. The facts of the case were that 
Hindustan Chemical Ltd., Silver Chemicals and Jyoti Chemicals were situated 
in the same complex and controlled by the same groups of individuals. The 
complex was situated within the limits of Bichari village in Udaipur District of 
58 . Salmond & Heuston: op.cit., p. 313. 
59. (1868)LR3 H.L. 330. 
60. AJR J 987 SC 1086 at p. 1099. 
61 . M.C. Mehta v. Union of India AIR 1987 SC 1086. 
62 . Supranote 59. 
63 . AIR 1996 SC 1446. 
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Rajasthan. The sludge of the chemical industries posed grave threat to earth, to 
underground water, to human beings, to cattle and to village economy. 
A Public Interest Litigation (PIL) was filed in 1989 for the appropriate 
remedial action. The court held that the above respondents are absolutely liable 
to compensate for the harm caused by them to the villagers of affected area, to 
the soil and to the underground water and hence, and they are bound to take all 
necessary measures to remove the sludge and other pollutants lying in the 
affected area, and also to defray the cost of the remedial measures required to 
restore the soil and the underground water sources. First of all, this principle 
was also applied by the M.P. High Court for the compensation of Bhopal 
64 
victims. 
The rule of absolute liability is applied by the Supreme Court in the 
Vellore case^^ where the pollution caused by the discharge of untreated 
effluents by industries in Tamil Nadu. 
The law of tort is largely uncodified and also based on accepted 
principles. Michel Anderson has analysed this area with decided cases and 
remarked^^: 
"The sustainable law of tort in India offers advantage similar to those 
in the United Kingdom and the U.S.A. There is a starting paucity of tort 
litigation in general, and non environmental issues in particular. Several 
systematic features may account for this trend; first, there remains the legacy of 
colonial regime which preferred to resolve disputes through criminal law, or 
64 . Union Corbide Corporation v. Union of India Civil Revision NO. 326 of 1988,4 April 1988. 
65 . Vellore Citizens Welfare Forum v. Union of India, AIR 1996 SC 2715. 
66 See, Shyam Diwan & Armin Rozencranz; op.cit., p. 201. 
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administrative dictate rather than civil litigation; secondly, tort litigation is 
subject to extreme delay, typically requiring in excess of 15 years to secure a 
final judgement; thirdly, the law of tort is largely uncodified, and it is not 
popular among lawyers in a system where both legal training and written 
commentaries focus upon interpreting comprehensive statutes". 
Thus the common law principles including nuisance, negligence, strict 
liability govern this particular field. The Supreme Court has traced the source 
of constitutional and statutory provisions to protect the environment to the 
inalienable common law right of every person to a clean environment. 
Right to Riparian Owner under Easement Act, 1882 and Water Pollution 
The post Penal Code did not see any major change in the regulation of 
water pollution. The provisions of Easement Act, specially dealing with water 
pollution. The act has, in fact, codified the common law doctrine of riparian 
rights to unpolluted water.^ ^ The illustration (f) and (h) of section 7 of the Act 
in particular, refers to water pollution. Illustration (f) says, "the right of every 
owner of land, within his own limits, the water which naturally passes or 
percolates by, over or through his land, shall not, before so passing or 
percolating, be unreasonably polluted by other persons". 
The rule incorporated in this illustration is even wider in scope than 
the common law doctrine of riparian owners rights in that it extends not only to 
natural stream but also to percolating water and water flowing in undefined 
channel and stagnant water such as sea ponds or lakes. Pollution, though not 
67 . Supra note 65. 
68 . Thakur Kailash Lai: op.cit., p. 211. 
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specifically defined in the Act but must refer to any alteration of natural quality 
of water whereby it is rendered less fit for any purpose for which in its natural 
state it is capable of being used. The illustration uses the words unreasonable 
pollution which means an appreciable and not temporary or trifling pollution. 
In determining so, regard must be had to all the consequences which flow from 
it.^ ^ 
Illustration (h) among others, protects the right of every riparian owner 
to get water of a natural stream, a natural lake or pond into or out of which a 
natural stream flows from any material alteration in temperature of water. 
There seems to have been an overlapping in illustrations (f) and (h) in regard to 
alteration in temperature as this aspect is covered under unreasonable pollution 
as used in illustration (f). In cases of material alteration or injury as amounting 
to reasonable pollution the person affected has right to relief by way of 
injunction and can also claim damages from the polluter.''^ 
In an American case, the plaintiff and defendant were adjoining 
landowners. Plaintiffs land was at a low level. Defendant turned sewage from 
his house into his well, and thus polluted water that percolated underground 
from defendant's to plaintiffs land. The resuh of that water, which came into 
plaintiffs well from such percolating water when he used his well by pumping, 
got adulterated with the swage from defendant's well. It was held that plaintiff 
had a right of action against defendant for so polluting the source of supply.'' 
69. Ibid. 
70. Id., p. 211. 
71 . Chicago, R.I. & g. Ry Co. v. Toronto Country Water Control & Improvement Dist. No. 173, 
S.W. 2d55 123 Tex 432. 
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A riparian proprietor has a right to the water flowing through his land 
in its natural state in a natural stream. If the water is polluted by a proprietor 
high up in the stream and that causes damage to a riparian owner then it gives 
the riparian owner a valid cause of action against the proprietor who has 
polluted the water. The damage should be in law and may not have occurred 
infact. The above principle of law would apply to a natural stream of water not 
to a artificial water course.'^ 
This common law right is rarely invoked in contemporary litigation 
concerning water pollution. The Supreme court, however, revived this doctrine 
in M.C. Mehta v. Union oflndia^^ by stating : 
"In common law the Municipal Corporation can be restrained by an 
injunction in an action brought by a riparian owner who has suffered on 
account of the pollution of the water in a river caused by Corporation by 
discharging insufficient treated sewage into the river". 
The Act recognizes the prescriptive right to pollute water where the 
right has been peacefully enjoyed without interruption for 20 years.''' The 
prescriptive right to pollute water whether natural, artificial sea, or 
underground, however, cannot be acquired against the government which has 
sovereign rights in water. The recognition of prescriptive right to pollute 
water is a drawback of Indian Easement Act. 
72 . Wood V. Waud, 1849 (3) Exch. 748. 
73. AIR 1988 SC 1115. 
74 . India Easement Act, 1882, Section 15(d). 
75 . Indian Easement Act, Section 2. 
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B. Post-Independence Laws and Water Pollution 
The post-independence laws of Central Government paid attention 
mainly on industrial pollution. The Explosive Substance Act 1952, Petroleum 
Act 1948, Atomic Energy Act 1962, Insecticides Act 1962, etc. indirectly 
regulated pollution of water. Basically these laws were passed to regulate these 
industries. Parliament also passed River Board Act, 1956 to prevent the 
pollution of water of the valley and the inter state rivers respectively. 
Constitution and Water Pollution 
The Constituent Assembly did not give pollution as such place in the 
Constitution of India. Thus the problem of water pollution could not get 
Constitutional recognition.^^ Despite this allegation, the Indian Constitution is 
first in the world which made provision for protection of Environment. But at 
the Constitutional level - India stands first to provide a constitutional 
protection to the environment. 
Article 47 directs the state to raise the level of nutrition and standard 
of living of its people and to improve public health^'. State is required to take 
steps to provide pollution free environment 'to improve the public health. 
no 
Article 48-A is one of the Directive Principles of State Policy, which provides 
that state shall endeavour to protect and improve the environment to safeguard 
the forests and wild life of the country. 
Article 51 -A(g) provides one of the fundamental duties of citizens to 
protect and improve the natural environment including forest, lakes, rivers, and 
76 . Dr. Musharraf: op.cit., p. 147. 
77 . Constitution of India; part IV Directive Principles of State Policy. 
78 . 42nd Amendment added new Article 48-A in 1976 under chapter iv. 
79 . Chapter IVA added by 42nd Amendment in 1976 as a Fundamental Duties ^ » 
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wild life and to have compassion for living creatures. Having regard to the 
grave consequences of the pollution of water, there is an urgent need for 
preventing and improving the natural environment which is considered to be 
one of the fundamental duties. 
Although fundamental duties provided by part IV A of the 
Constitution are not enforceable like fundamental right, yet the Parliament is 
OA 
competent to enforce these duties by making laws. 
There are certain important cases decided by the Supreme Court 
regarding part IV-A of the Constitution where it has made harmonious 
interpretation of part IV and part IV-A, thus signifying the importance of 
fundamental duties. 
In Rural Litigation Entitlement Kendra v. State of U.P. , in this case 
the Supreme Court has issued direction to the state, having regard to Art. 
51A(g). The court also reminded that preservation of the environment and 
keeping of ecological balance unaffected is a task to be undertaken both by the 
government and every citizens. It is a social obligation as well as fundamental 
duty of every Indian citizen to discharge this fundamental duty as enshrined in 
Article 51A(g) of the Constitution. Again in Sachidanand Pandey v. State of 
West Bengal , the court took recourse to Article 51A(g) while dealing with a 
matter concerning ecological imbalance and pollution of environment, and held 
that whenever a problem of ecology is brought before the Court, the court is 
bound to bear in mind Articles 48-A and 51A(g) of the Constitution. While in 
80 . Pathak Santosh Kumar; "Fundamental Duties: Their Importance", AIR 2005 November, vol. 92, 
part 1103, p. 363. 
81. AIR 1987 SC 359. 
82. AIR 1987 SC 1109. 
127 
Q 3 
M C. Mehta v. Union of India , the Supreme Court, in order to implement the 
duty as to improvement of environment has directed the Central Government 
and all State Pollution Control Board and the District Maistrate to monitor the 
enforcement of its orders. Assignment of such a watch dog function to the 
authorities was unprecedented. It gave them more awareness and strength for 
taking up antipollution measures.^ "* 
There is, in practice, gross violations of this duty. Similarly clause (g) 
of Article 51A says that it is the duty to protect and improve the enviroimient. 
But, we are causing irreparable damage to the environment and the creatures 
living therein in the name of development. Thus what has been commanded by 
Article 51Ag) has been followed more in breach than in observance. Therefore, 
these fundamental duties have not been successful in attaining the objects for 
which they have been incorporated in the Constitution. There is a lot more to 
be done in this regard. 
Municipal Laws 
The Panchayat, Municipalities and Municipal Corporation owe a duty 
to the citizens to provide clean environment.*^ To fulfill its duty the 
Municipalities, Municipal Corporation and Panchayat were authorized to 
regulate the discharge, into water, any substance prejudicially affecting the 
purity and quality of water. UP Panchayati Raj Act, 1947 provides for water 
and watershed management. These Panchayats have power to prevent water 
pollution of water resources and to improve sanitation. Further the 
83. AIR 1988 SC 1115. 
U. Id, pp. 1045, 1046. 
85 . Sunil Ambawani (J); "Environmental Justice : Scope and Access", AIR 2007 April, p. 53. 
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Municipalities of states like Uttar Pradesh, Punjab, Bihar, Tamil Nadu, West 
Bengal are governed by statute passed in 1916, 1911, 1920, 1922, 1932 
respectively^^ which provide construction of drains, saving water resources 
from bathing and washing. There was penalty also for polluting water. By 73*^  
amendment Act, 1992, in the Constitution of India, the Panchayats and 
Municipalities have become part of the Constitution of India. The powers, 
authorities and responsibilities of Panchayats and Municipalities have been 
expanded to provide social justice and to implement schemes given in XI and 
XII schedule respectively. These schedules enumerate subject which are 
87 
closely related to environmental issues. 
Despite these measures, if the problem of water pollution handled 
properly and effectively at grass root level, it could go long way to curb this 
evil at the national level. But the unfortunate part was and is that these 
Municipalities and Panchayat have inactive machinery to curb water pollution. 
This phenomenon continues till today, inspite of repeated strictures and 
directions from the judiciary. 
Thus the first two decades of free India did not see any systematic 
approach to regulate water pollution, it made rather piece meal attempts in this 
area. Parliament, state legislatures, and municipalities all tried to regulate some 
86 . Thakur Kailash Lai: op.cit., p. 264. 
87 . This Amendment has added a new part XI to the Constitution consisting 16 Articles and new 
Schedule "Schedule Eleven". The Eleventh Schedule contains 29 subjects on which the 
Panchayats shall have administrative control, one of the such subject is minor irrigation, water 
management and watershed development. 
Twelfth Schedule (Article 243 W) inserted by Constitution (74"' Amendment) Act, 1992. Few 
subjects are given below: 
(1) Urban Planning including town planning. 
(2) Water supply for domestic, industrial and, commercial purposes. 
(3) Public health, sanitation conservancy and Solid Waste Management. 
88 . Dr. Musharaf: op.cit., p. 102. 
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of the water pollutant, but the whole attention was on the industrial 
development. Minor penalty under the respective laws made them ineffective. 
All these reflect a capitalistic attitude in handling the problem. 
State Laws Relating to Water Pollution 
Few states feh the necessity to protect their resources from pollution 
by passing special laws. The era of special laws on water pollution began with 
passing of Orissa River Pollution Prevention Act 1953, it covered the river 
pollution only. Maharashtra, in 1970came out with much more comprehensive 
statute. The Maharashtra Prevention of Water Pollution Act, 1970 for the first 
time defined pollution in elaborated terms. The violation of above Act provides 
the penalty upto three months imprisonment and fine of one hundred rupees or 
both. The Gujarat followed the same attempt in 1971 which was materialized in 
1977. Though the Maharashtra Act took the lead yet, it confined its area to the 
t\vo pollutant, industrial waste and domestic sewage; and secondly, the water 
pollution was given a second grade treatment because of minimum punishment 
which were prescribed under the Indian Penal Code for non serious offences.^ ^ 
The Goa Groundwater Regulation Act 2002, provides the punishment for 
polluting and contaminating groundwater for the first offence fine upto five 
thousand and for the second and subsequent offence, imprisonment upto six 
month and fine upto ten thousand, every time.^'' 
The Himachal Pradesh Groundwater Act speaks about the grant or 
permit to extract and use the groundwater and imposes the restriction on 
89. Id., pp. 135-136. 
90. Sec. 17, clause (b). 
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concerned authority to consider the quality of groundwater to be drawn with 
reference to proposed usage while granting or refusing the permit. 
In addition to the above provisions, the Act further talks about the 
registration of existing users of groundwater and imposes an allegation on the 
concerned authority to consider the quality of groundwater with reference to its 
usage while granting or refusing a certificate of registration to the existing 
users of groundwater.^ ^ Moreover, it is merit of the Act^ ^ that it imposes an 
obligation to the users of the groundwater in terms of royalty to be paid to the 
state government for the use of the same. 
The Kerala Groundwater (Control of Regulation) Act, 2002, provides 
that authority shall consider the following points in granting or refusing the 
permit (i) the quality of groundwater, (ii) chances of groundwater pollution.^ '* 
The person who contravenes any of the provisions and rules, shall be 
punishable with fine of rupees five hundred for first offence; and for second 
and subsequent offence, one thousand rupees.^ ^ Similar provisions have also 
been incorporated in Kamataka Groundwater Act. 
The Tamil Nadu Groundwater (Development and Management) Act 
2003, is grossly inadequate in addressing the issues of groundwater pollution. 
The Act says nothing about polluters and penalties for such offences. 
The Andhra Pradesh Ground Act 2002, provides the prohibition of 
water contamination by means of punishment upto six month or with fine 
9 1 . Sec. 7(5)(d) 
92 . Section 8, Sub-sec. (2)(d). 
93 . Section 12(1). 
94 . Section 7(7). 
95. Section 21. 
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which shall not be less than two thousand rupees and may extend upto fifty 
thousand rupees or both. ^ 
The West Bengal Groundwater Resources (Management Control and 
Regulation) Act 2005, have the state level Authority shall consider the qualities 
of groundwater and implement the pragmatic strategies.^' The punishment for 
such offence shall be fine which may extend five thousand rupees and for 
98 
second offence with fine which may extend to ten thousand rupees. 
To curb this hazards, more recently, state of U.P. has issued an order 
to all Development Authorities and State Pollution Control Board that before 
grant the permission to the applicant, it is necessary to see whether certain 
arrangement has been made, i.e. Rainwater Harvesting, Solid Waste 
Management and Sewage Treatment Plants. This rule is applicable to all 
99 
buildings, complexes and Malls within the area of 20 thousand square metres. 
It is well known fact that whatever rules and regulations are made for 
any purposes are generally not complied within the present scenario. 
The Coastal Regulation Zone Notification, 1991, prohibits the 
discharge of untreated wastes and effluent from industries, cities and towns, 
mining of sand, rocks and other substrata materials, storage and disposal of 
hazardous substances, which damage the wholesomeness of water in general 
and groundwater in particular. These prohibited activities were indicated in 
Indian Council for Enviro-legal Action Group v. Union oflndia}^^ It has been 
96 . Section 35. 
97. Section 6( I )(0. 
98. Section 16. 
99 . Dainik Jagran, June 4, 2008, p. 1. 
100. (1996) 5 sec 281. 
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found that no follow up action has been taken either by the Coastal States, or 
Union Territories or by the Central Government. The provisions of the main 
notification were found to have been ignored and violated with impunity. Even 
though, laws have been passed for the protection of environment, the 
enforcement of the same has been tardy. These coastal areas have dynamic eco-
systems and any development in the areas is likely to disturb this. Waste and 
Wastewater should be properly addressed and relevant laws strictly enforced. 
Little attention has so far been given to the most appropriate responses to 
pollution. Any efforts face many obstacles so that strict enforcement of 
groundwater laws have to be implemented before any further drilling or 
discharge of industrial effluents in water bodies. 
The Habitat Conference, Vancauver, British Columbia, 1976, and the 
World Water Conference at Argentine in 1977 recorded a detail discussion as 
regards water pollution. This discussion is not confined to a particular country, 
but it has crossed transnational frontiers."'^  In view of Global maturity with 
regard to this problem, few states have come forward and have enacted special 
laws to control and prevent the water pollution. But in recent past less attention 
has been paid to control and misuse of groundwater pollution. The earlier 
statutes failed to keep pace with the expanding needs of industrialization and 
urbanization. 
C. Special Laws Relating to Water Pollution 
The feeling began to strengthen that water pollution has become a 
national problem which should be tackled at the national level. Keeping this in 
101 . Ibid. 
102 . DoabiaT.S. (J.); op.cit., pp. 514-515. 
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view it was though expedient not to depend on the efforts of individual states 
but to centraUze the whole scheme of environment pollution control. The 
consequent result was enactment of recent legislations dealing with water 
pollution. 
Water is a gift of nature. Human hand cannot be permitted to convert 
this bounty into a curse or an oppression. It is with a view to protect and 
preserve and save it for a future generations and to ensure good quality of life, 
the Parliament of India enacted the anti-pollution laws, namely the Water 
(Prevention & Control of Pollution) Act 1974 and Environment (Protection) 
Act, 1986. 
The Water (Prevention & Control of Pollution) Act 1974 and Judicial 
Responses 
The object of the Act is to 'prevent and control' water pollution and 
also maintain and restore the wholesomeness of water. It defines the term 
pollution in quite elaborate manner. Pollution means "such contamination of 
water or such alteration in the physical, chemical or biological properties of 
water or such discharge of any sewage or trade effluent or of any other liquid, 
gaseous or solid substance into water whether directly or indirectly as may or is 
likely to create nuisance, or endanger such water which may be harmful or 
injurious to public health or safety or to domestic, commercial, industrial, 
agricultural or other legitimate uses or to the life and health of animal or plants 
or of aquatic organism".'°'' Thus modification of water by human efforts which 
103 . Thakur Kailash Lai: op.cit., p. 218. 
104 . The Water (Prevention and Control) Pollution Act, 1974, Section 2(e). 
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renders it unsuitable for its particular use to which it could have been put had it 
been in its original state would amount to water pollution. 
There are other conspicuous definitions. Surface water pollution 
means "contamination of streams, rivers, lakes and reservoirs". *°^  The term 
"stream" includes river, water course (whether flowing or for time being dry); 
inland water (whether natural or artificial); subterranean waters and sea or tidal 
waters.'^ ^ The original definition of "stream" including only any river, water 
course or inland water (whether natural or artificial) was discarded in favour of 
the present enlarged definition as the reach of pollution is quite wide. Sewage 
effluent means "effluent from any sewage system or sewage disposal works 
and includes sludge from open drains". *^^ 'Trade effluent' finds an illustrative 
definition as including "any liquid, gaseous or solid substance which is 
discharged any premises used for carrying on any industry, operation or 
process or treatment or disposal system other than domestic sewage".'"^ 
The above definition of pollution is quite wide and exhaustive. But 
pollution to tolerable or under permissible limits is not frowned upon. In other 
words, the standards of water quality or standards of sewage or trade effluents 
to be discharged in water bodies can be fixed.''*' 
The Central Water Pollution Board and various State Boards are the 
agencies envisaged under the 'law or having the primary responsibilities of 
controlling water pollution'. The Act provides for a permit system or 'consent' 
105 . Doabia T.S.(J.): op.cit., p. 752. 
106. Section 2(e). 
107. Section 2(j). 
108. Section 2(g) 
109. Section 2(k) 
110. Dr. Musharraf: op,.cit., p. 146. 
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procedure to prevent and control of water pollution.'" Standard for discharge 
of effluent or the quality of the receiving water are not specified in the Act 
itself. Instead, Act enables State Boards to prescribed these standards. A person 
must obtain consent from the State Board before taking steps to establish any 
industry, oppression or process any treatment or disposal system or any 
extention or addition to such a system which might result in the discharge of 
sewage or trade effluent into a stream, well or sewer or on to land. The State 
Board may condition its consent by orders that specify the location, 
construction and use of the outlet as well as the nature and composition of new 
discharges. 
The State Board must maintain and make a public register containing 
the particulars of the consent orders. The act empowers a State Board, upon 
thirty days notice to a polluter to execute any work required under a consent 
order which has not been executed. The Board may recover the expenses for 
such work from the polluters. However, Board has power to withdraw the 
consent if the condition are not complied with. It may from time to time review 
and make reasonable variation of condition. The most significant power of the 
State Board is the one to make, vary or revoke an order for the prevention or 
control of discharge. In exercise of this power, the State Board can require any 
person concerned to construct new, modify existing systems for disposal and to 
adopt remedial measures necessary for the control of water pollution. An 
appellate authority constituted by State Government can test the 
'reasonableness' of the conditions imposed by State Board. "^ 
111. Shayam Diwan & Armin Rozencranz & Other: op.cit., p. 177. 
112. The Water (Prevention and Control of Pollution) Act, 1974, Section 25. 
113. Section 28 : Appellate authority shall consist of a single person or three persons as the 
government thinks fit. 
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The amendment Act of 1988 has introduced some provisions in the 
Water Act so as to remove some of the shortcomings in the functioning of the 
Boards by giving them additional powers."'' The new section 33A which 
empowers State Boards to issue directions to any person, officer or authority 
and such person, officer or authority shall be bound to comply with such 
direction. Prior to adoption of 33A, a State Board, could issue direct orders to 
polluters under section 32 of the Act. A State Board, however, could not 
exercise this power if the pollution arose from 'any accident or other 
unforeseen act or event. Moreover, a State Boards authority to issue order 
under section 32 was limited to orders directed to the polluter, not to 
government officials or other parties. The State Boards can also apply to courts 
for injunctions to prevent water pollution under section 33 of the Act. Under 
section 41, the penalty for failure to comply with a court order under section 33 
or direction from the Board under section 3A is punishable by fines and 
imprisonment."^ 
The amendments also increased the power of the Central Board 
relative to the State Boards. Under section 18 of the Act, the Central 
Government may determine that a State Board has failed to comply with 
Central Board directions and that because of this failure an emergency has 
arisen. The Central Government may then direct the Central Board to perform 
the functions of the State Board. "^ 
A significant and remarkable achievement of the 1988 amendment has 
been the incorporation of a provision for citizen's suit in section 49 of the Act. 
114. Thakur Kailash Lai: op,.cit., p. 220. 
115. Shyam Diwan, Armin Rozencranz & Marther Noble : op.cit., p. 178. 
116. Ibid. 
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The addition of such a provision was much awaited. Now a State Board must 
make relevant reports available to complaining citizen, unless the board 
determines that the disclosure would harm 'public interest'. Previously, the Act 
allowed courts to recognized only those actions which were brought by a 
Board, or with a previous written sanction of a Board. The citizen's suit 
provision as enshrined in section 49 would result in a more diligent and 
effective enforcement of the Act. Moreover, it would also forestall the delays 
caused in the enforcement of the Act due to inaction on the part of Board's 
official and end the total monopoly of water boards in initiating proceeding 
against the polluters.'''' 
Despite the adoption of amendment to the Act in 1978 and later 
revision in 1988, the Water Act still suffers from some shortcomings which put 
a question mark on its efficacy to check and prevent the water pollution. Such 
as definitions of some important terms like 'pollutant discharge of pollutant'; 
'toxic pollutant'; etc. are not provided in the Act, The Act provides a 
comprehensive definition of 'streams but it does not include an 'estuary'. It is 
not certain whether this is covered under the 'river', or 'sea' or 'tide' waters. In 
order to remove doubts it may be safe to write 'estuary' in the definition of 
"stream". 
An elaborate definition of pollution is envisaged in section 2(e) of the 
Act. If we closely see, it seems that a great deal of emphasis has been laid 
down on control of pollution of water from point sources only. There is a lack 
of meaningful control of non-point sources of pollution. Hence, the use of 
17 . Thakur Kailash Lai: op.cit., p. 221. 
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strong fertilizers, pesticides and insecticides etc. though covered under the term 
pollution indirectly and even the point sources of pollution such as emission of 
radio-active substances in air around the factories which get deposited in 
nearby water resources, the exposure water to temperature changes, still lie 
outside the perview of the legislation. Storage on land such as deposit of solid 
refuse of a mine or quarry on land which may eventually be carried into a 
stream and pollute it, is also not covered under the Act.''^ 
However, the conglomeration of too many powers in the Board seems 
to reduce the significance of the consent granting and consent withdrawing 
powers. A deeper scrutiny of the provisions of the statute will show that most 
of the functions of the Board are of a deliberative, advisory, investigating and 
research oriented character. Except to limited extent in a case of emergency, a 
Board does not exercise any coercive powers of its own so as to bring the 
delinquent to obedience. In normal cases, an order of the court is to be sought 
for directing a person to desist from the polluting act. Nor the Board has power 
to impose prosecution in a court against the delinquent. The absence of penal 
powers by the Board appears to be a lacuna in the law and takes the winds out 
of the sail of the board which has to act as a powerful instrument of pollution 
control instead of confining itself to the level of prosecuting agency. 
The act does not give a person who is directly affected by an action or 
inaction of a polluter, the right to institute a private prosecution. He has to get 
sanction from the board. This is likely to make the board weaker when it finds 
itself in a difficult position to take and implement independent decisions."^ 
118. Ibid. 
119. LeelaKrishnanP.: op.cit. p. 85. 
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Manifestly, there is an overdose of official representation in the 
composition of the Board. Public sector companies or corporations may 
themselves be polluters or potential polluters. There is no reason why their 
representatives should have a birth on the Board. It is glaring defect in the Act 
when the department heads with heavy responsibilities and problems of their 
own department will hardly have time or patience for an active participation in 
the deliberations of the Board.'^ ° A modem administrative state is not only a 
regulator and good a Samaritan; it also steps into the shoe of a big industrial 
entrepreneur. In short, instead of the authority and interest representation more 
expert membership coupled with popular representation is needed. 
The procedure laid down in water pollution control law is fraught with 
danger. It laid down that an application for consent should be deemed to have 
been granted unconditionally, if nothing is heard from the board within a 
period of four months of making it. 
Finally it has to be noted that the water Act does not provide for public 
participation and impact study, before a decision to grant consent is taken. This 
is an obvious lacuna in the law. 
Section 24 imposes a prohibition on use of stream or well for the 
disposal of polluting matter etc. It says that no person shall "knowingly cause 
to permit" any poisonous, noxious or polluting matter determined in 
accordance with such a standards as may be laid down by the state board to 
120. Leela Krishnan P., "Statutory Control of Environmental Pollution", Cochin University Law 
Review, p. 158. 
121. Id., p. 159. 
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enter (whether directly or indirectly into any stream or well.'^^ The penalty for 
contravention of section 24 is imprisonment for a maximum period six month 
(extendable upto six year) and fine. A person can be booked under section 24, 
if the prosecution succeeds in proving that the polluter had the actual 
knowledge of causing or permitting the pollution in water. It may be 
understood that how difficult it becomes to prove the fact of prior knowledge in 
such cases when a penal provision is involved. It also does not cover the cases 
of negligence. Secfion 24, being a penal provision, will always be construed 
strictly. To save the people from the negligent industrialists, the section 24 will 
need drastic changes. This brings us to the provisions under sections 25 and 26, 
These two provisions prohibit passing of trade effluent or sewage into a water 
course without a previous consent of State Board. It has been analysed that 
there is an overlapping between section 24, 25 and 26 on other side. It is 
submitted that the scheme under section 24, 25 and 26 needs restructuring. 
Keeping in the gravity of water pollution through city sewage, the issue is to 
taken and given a firm legal basis. 
Though the Water Act, 1974 is a comprehensive legislation. Yet its 
loopholes and shortcomings are glaring and evident of the fact that a sound 
policy of environmental protection is not a basis of law. Certain doubts were 
raised relating to the role of the Water Act over the control of pollution of 
ground water. The Water Act does not refer to ground water pollution. Unlike 
the British law the Water Act does not provide for the control of dumping of 
waste into the land which eventually pollute groundwater.'^^ First, question has 
122 . Section 24 covers out certain exceptions also in which cases the person is not considered to be 
guilty of an offence. 
123 . Leela Krishnan P.: op.cit., p. 87. 
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to be examined in the light of definition of "streams" in the Water Act. Stream 
include subterranean waters. The plain meaning of subterranean water is 
nothing but "underground" water. Thus the control of pollution of subterranean 
water, streams include the control of pollution of groundwater. However, scant 
attention is paid by the Pollution Control Board in taking up measures of 
control over groundwater. It is true that dumping waste or any matter into the 
land that may pollute the groundwater streams is not specifically dealt with the 
Water Act. Dumping of polluting matter on the land, which may eventually 
pollute groundwater came to be regulated after the introduction of the 1978 
Amendment. Such a liberal interpretation may be viewed as conferring on the 
Pollution Control Board powers to take up appropriate measures for control of 
groundwater pollution. However, nothing bars the Board from incorporating 
objective standards of maintaining ground water safety when the authorization 
is issued.'^ "^ 
Hence, it is desirable to look at the problem of groundwater from a 
wider perspective. Inevitably, the question reaches larger dimensions of 
strategies for effectively managing land and water resources in the country. A 
definite and specific legislation with a comprehensive mechanism of control 
and management is necessarily to be enacted for sustainable use of 
groundwater. 
The judgement given in M.C. Mehta v. Union of India'^^ is being 
reproduced below: 
124. Id., p. 88. 
125. AIR 1988 SC 1037. 
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"Water is most important of tiie element of nature. Sewage of the 
towns and cities on the banks of river and trade effluents of the factories and 
other industries are continuously being discharged into the river". The court 
was left with no option but to direct the tanneries to stop their operation. 
The Supreme Court of India in M.C. Mehta v. Union oflndia'^^ again 
held that Calcutta tanneries were discharging untreated noxious and poisonous 
effluent into Ganga River polluting land and river and fund that those tanneries 
were operating in violation of mandatory provisions of Water Act 1974 and 
EPA 1986. 
Again in M.C. Mehta v. Union of India'^^, Supreme Court directed that 
mining of operations in these areas be stopped within 2 Km radius of the tourist 
resort. Apart from this, mining leases within the area of 2 Km to 5 Km radius 
should not be renewed without obtaining prior "no objection" certificate from 
Haryana Pollution Control Board and Central Pollution Control Board. 
Further, in Vellore Citizen Form v. Union of India'^^, the Supreme 
Court held that tanneries cannot be permitted or even continue with the present 
production unless it tackles by itself the problem of pollution created by 
industries. 
Again Supreme Court of India in Ajay Singh Rawat v. Union of 
India held that sewage water has to be prevented at any cost from entering 
the lake. 
126. (1997)2 s ec 411. 
127. AIR 1996 SC 2115. 
128. AIR 1997 SC 2115. 
129. (1995) 3 s ec 266. 
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In S. Jagannath v. Union oflndia'^", the Supreme Court of India held 
that groundwater had got contaminated due to seepage of impounded water 
from the acqua-cuiture forms. High polluted effluents were being discharged 
by shrimp forming into the sea and on the sea coast. 
In Writ Law Reporter''", case a biscuit manufacturing industry was 
using milk powder agricultural products and hydro-generated vegetable oils. 
The unit is discharging trade effluent from the washing of the vessels and 
cooling water plants. It was observed that consent under section 25(1) of the 
Water (Prevention and Control of Pollution) Act 1974 was required. Thus the 
importance of water and environment protection was accorded priority over the 
development. 
The Water (Prevention and Control of Pollution) Cess Act 1977 
The Water Cess Act, in fact, does not provide the mechanism for the 
control and prevention of water pollution but has been adopted as a part of 
economic incentive for controlling pollution. The Cess Act empowers the 
Central Government to levy a Cess on Water Consumed by persons carrying on 
certain industries and by local authorities.'^ ^ Section 7 of the Act gave 
incentive to the extent of 70% of Cess payable for installation of a treatment 
plant from such date as may be prescribed. The cess money is first to be 
credited into the Consolidated Fund of India and then be disbursed by the 
Central Government to State Board.'^ ^ The violation of the Cess Act 1977 or 
submitting false statement provide penalty of imprisonment extending to six 
130. (1997) 2 s e c 87. 
131. In Writ Law Reporter 1997, p. 456. 
132 . Thakur Kailash Lai,: op.cit., p. 227. 
133 . The Water (Prevention and Control of Pollution) Cess Act, 1977, Section 8. 
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months or and fine extending rupees one thousand or both.'^ "* In 1991 the Cess 
Act was amended; it provided that a person or local authorities shall not be 
entitled for rebate, if he or she. (i) Consumes water in access of the maximum 
quantities or be prescribed, (ii) fails to comply with any of the provisions of the 
section 25 of Water Act.'^ ^ 
It is true that limited freshwater is a renewable resource, in principle it 
can be recycled and reused. But contamination beyond repair diminishes even 
what is available in limited quantities. 
Once the groundwater becomes polluted it takes years to remove or 
even to dilute pollutants because natural dilution is slow. Artificial flushing is 
expensive and treatment is impracticable. Ozone holes can be sewn; global 
warming controlled, but damage to groundwater can never be rectified. In view 
of severity of the problem, the existing laws need a fresh look. It is essential to 
develop a new approach towards groundwater abstraction taking into account 
the environmental aspects. 
In short, apart from some of the shortcomings the Water Act is a social 
welfare legislation. Therefore the Act has to be strictly enforced and every 
effort should be made to carry out true intent of the legislation.'''^ 
D. The Environment (Protection) Act, 1986 
In the centuries of human progress, with the development of 
technology and scientific knowledge and with the growth of population, came 
134 . Section 14. 
135 . Amendment in Cess Act 1991. 
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the tremendous changes in the human environment. The new changes upset the 
eco-laws, shook the balance between human life and the environment and 
brought a host of baffling environmental pollution problems. Yet we have not 
started thinking seriously as how to solve these problems. 
The earth's atmosphere is a common heritage. It is a global issue. The 
Stockholm Declaration recognizes that man is the part of nature and life 
depends on it. The nations of world decided to take appropriate steps to protect 
and improve human environment. The sequel to this in India was an 
amendment to the Constitution introducing Art 48A and 51A(g). Today, the 
state and the citizens are under a fundamental obligation to protect and improve 
the environment including forests' lakes, rivers, wildlife and to have 
compassion for living creatures. By this 42""^  amendment the Constitution of 
India has become one of very few constitution in the world which have 
enshrined a commitment for the protection and improvement of 
139 
environment. 
But there is no Entry on 'environmental protection in the legislative 
Lists in the Constitution of India.'"^^ At present, by way of the seventy four 
amendment, a state legislature can enact a legislation on protection of the 
environment and promotion of ecological aspects.'"*' This is only in relation to 
powers and function of municipalities. No provisions of this kind has been 
provided to the Panchayat subjects having relationship with environmental 
139. Chakanvarti Bhashkar Kumar; "Environmentalism: Indian Constitution and Judiciary", ILI 
2006, Vol. 48, p. 101. 
140 . Leela Krishnan P.: op.cit., p. 95. 
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protection falling under the three categories''^^ of law making power as well as 
under the power of states'''^ in relation to panchayats and municipalities. 
The Environment Protection Act 1986 was enacted under the 
provisions of Article 253 of the Constitution with a view to implement the 
decisions of the UNO on Human Environment which was held in Stockholm in 
June 1972. It took almost 14 years for the Government of India to enact a law 
namely, the Environment (Protection) Act 1986 which came into force on 19 
Nov. 1986. 
The Environment (Protection) Act, 1986 with all the fanfare preceding 
was expected to fill the lacuna and provide a blue print for a progressive policy 
for protecting the ecosystem. 
It clearly extends to water quality and control of water pollution. 
Pollution is equated with environment. In fact, pollution is one of the aspects of 
environment and the expression "environment" has to be viewed with all its 
components and considered in its totality.''*'* 
The Act defines the "environment" to include "water and the 
interrelationships which exists among and between water and human beings, 
living creatures plants, micro-organisms, and property".''*^ The exhaustive 
definition of environment may buttress such an impression. A deeper scrutiny 
discloses that the law has several missing links. Such as, Act defines 
environmental pollutant to mean, "any solid, liquid, or gaseous substance 
142. Seventh Schedule. 
143 . Article 243-G with Eleventh Schedule and Art. 243-W with Twelfth Schedule. 
144 . Leela Krishnan P.: op.cit., p. 208. 
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present in such a concentration as may be, or tend to be, injurious to 
environment.''*^ Further Act defines environmental pollution to means "the 
presence in the environment of any environmental pollutant".''*^ The major 
problems of groundwater pollution are not addressed absent in the Act and no 
provisions have been made for their control. 
Section 3 is a reproduction of Article 48A of the Constitution in a 
different words and in great detail. This section is related to Constitution of 
authorities and appointment of officials. This part however holds the key to the 
workability of the Act. As per EPA, authorities have been empowered to adopt 
toughest measures to ensure the optimum environment quality of the nearby 
places to safeguard the overall interest of the people.'""^  
The Act authorizes the Central Government to establish general 
standards for the quality of environment and for emission or discharge of 
environmental pollutants from any source.''*^ The Envirormient Protection 
Rules of 1986 also allows the State or Central authorities to establish more 
stringent emission or discharge standards based on the quality of the recipient 
system, than the current uniform standards prescribed under these rules.'^ ° 
However, there is no uniformity in the penal provisions. 
One of the most controversial provision of the Act is enshrined in 
section 24.'^' The section takes the cake for completely destroying the 
Environment (Protection) Act 1986. This section postulates that where an 
146 . The Environment (Protection) Act, 1986, Section 2(b) 
147. Section 2(c). 
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offence under this Act is also an offence under any other Act, the offender shall 
be punished only under the other Act. Therefore section 24 will have the effect 
of obliterating the Act itself for all intents and purposes. Thus as the Act stands, 
it is as a toothless tiger with even its claws pulled out.'^ ^ 
While the Act is meticulous about ousting the jurisdiction of the civil 
courts and protecting action taken in good faith, one is surprised that there is no 
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provision regarding the prosecution of offenders and forum for prosecution. 
Deterrent fine is remarkable feature of the new Act. This is first time that very 
heavy penalties like imprisonment of a period upto five years and fine upto Rs. 
one lakh have been prescribed for environmental violation. The section was put 
in perhaps to appease the environmental activist. But curiously enough, no 
minimum punishment is prescribed.'^'' It would have been in the fitness of 
things if a maximum of 2 years rigorous imprisonment have been made 
mandatory provided for offences of environmental pollution, considering that 
the attempt is to save mankind from the brink of disaster and annihilation. The 
loopholes provided in section 16 and 17 to get off the hook on proof of lack of 
knowledge or the due diligence also dilute the effect of the penal provisions. 
Uncertainty arises, in case where for a particular pollutant different higher 
standard is provided for in the Water Act, while the Environment (Protection) 
Act provides a lower standard. Under which provision it shall be punishable? 
Such a legislation scheme instead of promoting uniformity brings in 
unpredictability in the application of legal provisions.'^ ^ 
152 . Leela Krishnan P.: op.cit., p. 238 
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There are only few cases where courts have had to examine the scope 
of the Environment (Protection) Act, 1986. Goa Foundation v. Kokan Railway 
Corporation^^, the Court held that "No development is possible without some 
adverse affect on the ecology and environment but the project of public utility 
cannot be abandoned and it is necessary to adjust the interest of the people as 
well as the necessity to maintain the environment". 
Further in Villore Citizen forum v. Union of India'^^ the Supreme 
Court held that the main purpose of the EPA was to create authorities under 
3(3) with adequate powers to control pollution and protect the environment. It 
is matter of grave concern that even after years of the enactment of the EPA, an 
effective mechanism still remains to be evolved. 
In S. Jagannath v. Union of India'^^ the Supreme Court directed that 
under section 3(3) of the EPA an equa culture authority had to be established 
with all powers necessary to protect the ecologically fragile coastal areas. 
According to Court, the EPA, being a central legislation, enacted under the 
external affairs clause of the Constitution, would have over-riding effect over 
the state laws. 
Again Indian Council for Enviro-Legal Action Group v. Union of 
India , the Court held that the EPA is an excellent example of generating co-
operative federalism where both the Centre and States have to work together 
for the protection and improvement of the quality of environment. 
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Again Narula Dyeing and Printing v. Union of India ^'^ illustrates how 
the Environment (Protection) Act, 1986 (EPA) can act as catalyst for efficient 
control under Water Act. The Central Government to issue directions was 
already delegated to the State and the State Government had formed an opinion 
that an emergency situation existed and the petitioners should be prevented 
from polluting water and land. The emergency direction in this regard without 
issuing notice was endorsed by the Court. 
Judicial decisions under the EPA substantially strengthened the hands 
of the Boards at this level and endowed them with sufficient powers to take up 
effective coercive action against environmental violations. 
In addition to the prevailing act certain others mechanism namely such 
as Environment (Protection) Rule 1986, Environmental Audit, Ecomark may 
also play crucial role to control water pollution: 
Environment (Protection) Rule 1986 
The Environment Protection Rule 1986 came into force on 19 
November, 1986. The rules seek to carry out the provisions of the EPA and to 
meet various specific problems'^' in relation to the protection of environment. 
The rules specify the standards for emission or discharge of 
environmental pollutants from industries, operations or process.'^^ However, 
Central Board or State Boards can stipulate more specific standards for any 
specific industry operation or process.'^ '^  This provision takes into account 
emergency situations when quick action is needed.'^'' 
160. AIR 1995 Guj 185. 
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Environmental Audit and Ecomark 
Environmental Audit was added by the amendment notification in 
1992. Though originally stipulated to be filed on or before 15 May of every 
year, the audit report, subsequently worded as audit statement, is to be filed on 
or before September every year to the State Pollution Control Board. Every 
person carrying on a industry, operation or process requiring consent under 
Water Act or Air Act or authorization under the Hazardous Waste 
(Management and Handling) Rule 1989 has to submit this report for the 
financial year, ending 31" March, to the Board. The benefit of audit can never 
be denied. It makes industrial undertaking more environment conscious. 
The government has decided to institute a scheme on labeling of 
environment friendly products. The scheme will operate on a national basis and 
provide accreditation and labeling for household and other consumer products 
which meet certain environmental criteria alongwith quality requirements of 
the Indian Standards for that product. This label shall be known as the Ecomark 
and will be of design to be notified.'^ ^ 
In short, a close look on legislation would go to show that 
Environment (Protection) Act, 1986 is wider than that of previous legislation. 
The Act is skeleton legislation, though it did not repeal any prior law on 
environment or control of pollution. It acts as a veritable supplement which 
provides more support to control the water pollution. There are many areas 
where the arm of law under the Environment Protection Act has still to reach 
165. Ibid. 
166 . Doabia T.S.(J.): op.cit. p. 1818. 
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for achieving this objective. This Act does not exhibit any conceptual 
improvement over previous Acts.'^ ^ The enforcement of environment pollution 
control laws in India has thus evidently remained sporadic and uncertain. In 
this respect the structural difficulties, and the loopholes hampering the different 
value of the statute need to be taken care of. However the strategic approach 
and coordination in the enforcement machinery also need to be reviewed with 
the long term perspectives.'^ ^ 
To face this mammoth challenge, the legal, institutional and policy 
problem being faced within the enforcement of environmental legislation in 
India must be resolved. The masses as a whole have to be more environmental 
friendly. Implementation at grassroots level can not be without their active 
cooperation and assistance. Only then the urgency of enforcement of legal 
actions can be clearly appreciated. There has to be perceptible shift. 
167 . Leela Krishnan P.: op.cit., p. 110. 
168. Id, p. 257. 
169. Monga Seema; "Environmental Protection: A Legal Perspective", Cochin University Law 
Review, 1992, p. 291. 
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Chapter-IV 
SANCTIONS REGULATING GROUND WATER 
POLLUTION 
Technology and soaring world population together have changed the 
vital balance between man's demand and the earth's resources. What is taken 
from the earth is more than what is replaced. Much of what is taken is misused 
and the waste materials are allowed to contaminate the water. It is a problem 
that is only being recognized and not being solved. The measures which were 
taken in the various statutes were largely ineffective. 
Environmental law is an instrument to protect and improve the 
environment and to control or prevent any act or omission polluting or likely to 
pollute the environment. In view of enormous challenges thrown by the 
industrial revolution, the legislature throughout the world is busy in this 
exercise. Many have enacted laws long back and they are busy in remodeling 
the environmental law vis-a-vis sanction s . 
Sanctions are officially imposed punishments aimed at enforcement of 
legal obligations. Sanctions, may, therefore be classified into two categories 
namely, civil and criminal. Civil sanctions are those which redress civil 
injuries, while criminal sanctions are those applied by criminal courts. The aim 
of the latter is to, (i) discourage future violations, (ii) enforce public justice (iii) 
punish the offenders for deliberate infractions of law; and (iv) enforce payment 
of fines and penalty.^  Criminal sanctions seem to be more effective in 
preservation of groundwater quantity and quality. 
1 . Doabia, T.S. (J): Environmental Pollution Laws in India, 2005 (Ed), Vol. 1, p. 3. 
2 . Leela Krishnan P.: Law and Environment, 1992, p. 1. 
3 . Abdul Razaq, M.T.; "Sanctions under the Nigerian Income Tax Acts", ILI, 1990, Vol. 32, No. 4, 
Oct-Dec, pp. 478-479. 
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In the modern world of depleting resources the availability of water in 
right quantity and quality has been adversely affected because of human 
activities. Water has increasingly been made unusable due to irrational 
tampering with the existing water resources. How can we maintain 'a viable 
and sustainable water for all living and non living beings in this scenario. The 
only possible solution seems to be the involvement of legislative imposition of 
standards backed by sanctions for non compliance, which aim to establish a 
penalty the expected value of which should exceed the cost of compliance. This 
intervention denotes the aggregate of those rules and principles of conduct 
which the government recognizes as those which it will enforce or sanction, 
and according to which it will regulate, limit or protect the conduct of members 
of the community.^  
Since every law must have some objective in the context of water law, it 
is necessary that such legal rules, standards and the consequent sanctions for 
their non observance, should take care of the basic issues involved in any 
resource management, namely, equity, justice, development and sustainability. 
It is submitted that the old statutes must be replaced by new 
laws/statutes to overcome the persisting problems of wastage of groundwater 
and its pollution. Special laws on pollution control in India require criminal 
sanctions for ensuring their effective enforcement. All those enactments 
incorporate provisions dealing with penalties and procedure. It is proposed to 
examine criminal sanctions prescribed in these enactments in general with a 
view to evaluating their effectiveness.^  It is noteworthy that not only different 
4 . Singh Chhatrapati: Water Laws in India, 1992 (Ed), p. 115. 
5 . Ibid., p. 115. 
6 . Leela Krishnan P.: op.cit., p. 176. 
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legislative regulations deal with water related issues, even religions reflects 
serious concern for water and its significance in environmental perspective. It 
has become a real problem to get pure water, air or food. This is all against the 
law of nature and the basic concept of ideal living. 
A. Sanction under Religion 
Not only different legislative enactments set rules to save the earth's 
precious resources like, water, air, plants, wildlife, etc., there are numerous 
similar provisions included in almost all the religious scriptures to maintain the 
equilibrium of the environment. Environmental ethics has always formed an 
inherent part of Indian religious percepts and philosophy. Worshiping of nature 
- sun, moon, earth, air and water etc. was not merely a primitive man's 
response to fear of unknown, but arose from deep reverence shown to the 
forces of nature which sustain and preserve human life on this planet. In 
Hinduism, fouling of the water of a river was considered a sin and it attracted 
punishments of different grades which included penance, outcasting, fine etc. 
Pollution was controlled rigidly in the ancient time. Similarly, the divine 
religion also puts forth probability measure concerning the misuse and water 
pollution. Holy Quran describes "Do not make mischief in the earth".* 
Furthermore, Islam does not allow one to over use and misuse water. It permits 
running water for being used to clean dirt or filth, but for the same purpose one 
cannot utilize the stagnant water. 
This is the pious duty of all the human beings not to pollute air, water, 
and their surrounding. These are all the gifts from Allah, pure and fi-ee from 
7 . Chakarwarti Bhaskar Kumar; "Environmentalism Indian: Constitution and Judiciary" ILI 2006 
vol. 48, p. 1. .» . . . 
8, 'Holy Quran'. 
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pollution. Man has been created in this world to implement and administer the 
commandments of Allah. The more one obeys His commandments, the more 
he becomes near and dear to Him. It is said that "Allah Jameelun, Yohibbul 
Jamal" (Allah is beautiful and he loves beauty). A thing of beauty is a joy for 
ever. Allah likes and loves those men and women who keep every thing 
physically clean (bodily cleanliness and the cleanliness of the surrounding) and 
maintain spiritual cleanliness (purification of soul).^  Allah loves his creations 
much more than what we love our own kiths and kins. So if any one does 
anything against the law of nature and by polluting the environment makes the 
life of others miserable and difficult, Allah does not like such persons.'° 
It is the cardinal principle of Islam that it is based on piety and 
cleanliness. It is enjoined upon muslims to keep themselves and their 
environment clean and do not pollute it. Dirtiness and impurity leads to 
conditions which may be unhygienic and therefore unfavourable for healthy 
living. If we are kind and considerate to the creation of Allah on earth, he may 
be kind and merciful to us in heaven. It is said that 'Khairunnas Mein 
Yunfaunnas' the best among you is that person who is maximum useful for 
other persons. In other words, the most undesirable and wicked are those 
persons who create trouble for others. If a person is selfish and is not 
benevolent or kind to others, such person's soul is impure or foul. The wrath of 
Allah awaits such persons in this world and the world hereafter. Allah has 
revealed in Holy Quran "Qad Aflaha Manzakkaha Waqad Khab Mandassaha"" 
(Truly he succeeds who purifies it (the soul), fails who corrupts it). 
9. Sunat9AyatIX: 108. 
10 . Azmi S. Shamimul Hasnat; "Dichotomy of Development and Ecology", Aligarh Law Journal, 
Vol. XII, 1997, p. 209. 
I I . Sunat91 Ayat9-I0, LXLI:9-10. 
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B. Sanctions/Obligations under Constitution 
The Directive Principles of State Policy, contained in part IV of 
Constitution, represent the socio-economic goals and inspirations of the people 
which the Nation is expected to achieve. These principles represent the 
fundamental features and the social conscience of the Constitution. These are 
meant to guide the destiny of the Nation by commanding three wings of the 
state i.e. legislature, judiciary and the executive to implement the principles to 
the extent possible. These principles are not the temporary will of a majority in 
the legislature but the deliberate wisdom of the Nation exercised while setting 
the paramount law of the country.'^ 
So far as environmental laws are concerned, there is a clear mention 
made to this effect. It is Article 4 8-A which provides that the state shall 
endeavour to protect and improve the environment and to safeguard the forest 
and the wildlife of the country. 
Moreover, after the Stockholm Conference on Human Environment held 
in 1972 part IV-A was inserted in the Constitution of India. Article 51-A(g) of 
this part provides that it shall be the duty of every citizen of India to protect and 
improve the natural environment including forests, lakes, rivers and wildlife 
and to have compassion for living creatures. This chapter is addressed to the 
citizens of India; they owe a duty to the state, to the Nation and to themselves. 
This chapter indirectly confers a right on the citizens to see that other citizens 
who are remiss in performing their duties are called upon to do so. Infact the 
citizen of this country owes a duty and as a matter of fact, is under an 
obligation to see that national property including environment is not damaged. 
12 . A.K. Gopalan v. State of Madras AIR 1950 SC 27. 
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If it is done on the part of an individual, penal laws are there to take care of it. 
The state is also well within its right to invoke civil remedies and claim 
damages. There are statutes which provide for a collective fine also. Thus, 
where a damage is caused to environment by an individual or by a collective 
action, then citizens can be penalized. 
In India the judicial attitude in protecting and improving the 
environment provides a testimony of the fact that directive principles are not 
mere "guiding principles" of policy but they have to be given effect to.'"* 
In Shri Sachidanand Pandey v. State of West Bengal'^ the Supreme 
Court of India pointed out that whenever a problem of ecology is brought 
before it the Court is bound to bear in mind Art. 48-A and 51A(g) of the 
Constitution. Under such circumstances, the court is not to shrug its shoulders 
and authority. The court can always give necessary directions. 
It is thus evident that in certain cases the judges can take affirmative 
action commanding the other organs of the state i.e. legislature and executive, 
to comply with statutory obligation of protecting and improving environment. 
In Damodar Rao vs S. O. Mc Hyderabad'^, the Court pointed out that in 
view of Articles 48-A and 51A(g) it is clear that protection of environment is 
not only the duty of citizens but it is also the "obligation" of the state and all 
other state organs including Courts. 
In Kinkeri Devi v. State ofHimachal Prdesh'\ the High Court reiterated 
that in Articles 48-A and 51A(g) there are both a constitutional pointer to the 
13 . Doabia, T.S. (J); op.cit., p. 394. 
14 . Id, p. 390. 
15. AIR 1987 SC 1109 (1987) 2 s ec 295. 
16. AIR 1987 AP 171. 
17. AIR 1988 HP 4. 
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state and a constitutional duty of the citizens not only to protect but also to 
improve the environment and to preserve and safeguard the forest, the flora and 
fauna, the rivers and lakes and all other water resources of the country. If there 
is neglect or failure to abide by the pointer, the court can not remain a salient 
spectator. To ensure the attainment of these constitutional goals of the 
protection and improvement of environment, the Court can intervene 
effectively by issuing appropriate writs, orders and directions and in doing so it 
can seek guidance of Directive Principles of State Policy. 
In the light of the Article 48 A and 51A(g), state can come out with such 
sanctions, which may restrict citizens or people to desist from flouting the rules 
and laws related to water pollution and its misuse in various forms. 
C. Sanctions under Municipalities Acts 
Municipalities Acts of different states like Uttar Pradesh, Punjab, Bihar, 
Tamil Nadu, West Bengal and Madhya Pradesh etc. governed by the statutes 
passed in 1916, 1911, 1920, 1932 and 1956 respectively which deal with 
collection and carting away of wastes, development taking place in other areas 
as well as urban complex do not get reflected in the laws to satisfy modem 
urban living conditions.'^ 
Meanwhile, the extraction of groundwater has increased. In order to 
overcome any crisis resulting in groundwater depletion, it has become 
necessary to excavate big ponds with maximum depth for storing and 
preserving rain water. In India, present uniform tendency is to fill up pond and 
wet land for the purpose of construction of residence or housing complexes or 
for extention of factories and industries. But when the world is about to face a 
18 . Thakur Kaiiash Lai: Environmental Protection Law and Policy in India, 2003, p. 264. 
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crisis of water, utmost priority should be given for extension of catchment 
areas. Look into the importance of problem the court in Satish R. shah v. State 
ofGujrat'^, held that preservation of water bodies is a paramount duty of the 
State. Municipal authorities were directed to notify all water bodies in official 
Gazette. 
The other aspect of matter was considered in Municipal Council of 
Ratlam v. Vardhichandra?'^ The statutory duty of the Municipality was 
highlighted. If the authorities are not complying with the directions then action 
can be taken in terms of section 188 of the Indian Penal Code. The Court 
further said that the officer incharge and even the elected representatives will 
have to face the penalty of the law if what the Constitution and follow-up 
legislation direct them to do are defied or denied wrongfully. The wages of 
violation are punishment, corporate and personal. 
Similar problem arose in the case of Dr. B.L Wadhera v. Union of 
India}^ It was said that Municipal authorities were found to be wholly remiss 
in discharge of their duties under law. Several directions came to be given 
earlier in Dr. B.L. Wadhera case but it was found essential to give further 
directions. 
In the above case, the Supreme Court of India directed that the 
Municipal authorities had to seek permission to fine Resident Welfare 
Association or Market Association where polluter could not be identified. It 
was further held that disposal of waste, identification of person or body to be 
fined are the issues which municipal authorities should consider and it may do 
19. AIR2004NOC192(Gujrat). 
20. AIR 1980 SC 1622: (1980)4 SCC 162: 1980Cr.L.J. 1075. 
21. (1996) 2 SCC 594: AIR 1996 SC 2969. 
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so in accordance with law. The court again directed that Magistrates were to be 
appointed to ensure compliance with various statutes and to try offences 
relating littering. Till forming of a scheme Rs. 50 fine was directed to be 
imposed for littering. The directions were given for the disposal of solid 
waste.^ ^ 
Over the lack of accountability at all levels of the municipal authorities 
concerned and over the inaction of authorities in connection with the fourteen 
direction issued in the Dr. B.L. Wadhera case, the Supreme Court of India 
issued time bound orders in Almitra H. Patel v. Union of India , the court held 
that costs were imposed on Municipal Corporations and State Government for 
delay in filing responses to committee recommendations regarding cleaning up 
of cities concerned and collection and disposal of solid waste. 
The Supreme Court of India speaking through Krishna Iyer, J. dismissed 
the appeal of the municipality and held that, the dynamics of the judicial 
process has a new 'enforcement' dimension not merely through some of the 
provisions of Criminal Procedure Code, but also through activated tort 
consciousness. The officer incharge and even the elected representatives will 
have to face the penalty of the law if what the Constitution and follow up 
legislation direct them to do are defied or denied wrongfully. Achieving 
accountability in administration is a challenge in the area of modem 
governance. But this has been done by our judiciary.^'* 
Above all, Municipal Corporations do not have enough powers 
according to the old laws and regulations to institute legal proceedings against 
22 . (2000) 2 s e c 679. 
23 . (2003) 3 s ec 575. 
24 . Doabia, T.S. (J): op.cit., p. 831. 
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the unlawful people which result into ineffective implementation. Old 
regulations have now lost their relevance, therefore, old and obselete laws can 
not withstand the present need of the sprawling urbanization. Therefore 
sanction should be quite computable with the changing scenario. 
To tackle the problem of present urbanization and industrialization in 
Metropolitan cities, the Ministry of Environment and Forest drafted Biomedical 
Waste (Management and Handling) Rules, 1998, Municipal waste 
(Management and Handling) Rules, 2000 etc. which contribute in the 
protection and maintenance of pollution free environment.^^ 
Bio-medical Waste has been defined to mean any waste which is 
generated during diagnosis, treatment or immunization of human beings or 
animals or in research activities pertaining thereto or in production or testing of 
biological process."^^ Bio-medical waste is not to be mixed with any other 
waste. In B.L Wadhera v. Union ofIndia^\ the Supreme Court threw a flood of 
light on some important limbs of this concept regarding disposal of biomedical 
waste. Guidelines issued by Supreme Court are not being followed by 
hospitals, medical shops, clinics etc. One of the reasons why the hospitals have 
not been leaders in preventing pollution is that they are not monitored or 
controlled by any statutory rule or regulation with respect to the waste 
management. As prescribed in Bio-medical Waste rules, 1998, precautions 
must be taken while destroying the medical waste. One of the precaution is that 
the pit should be distant from habitation, and sided so as to ensure that no 
25 . Dr. Gurpreet Kaur Pannu; "Law Relating to Biomedical Waste Management in India - A 
analysis", Journal of the Legal Studies, vol. XXXVI, 2005-06, Dept. of Law, University of 
Rajasthan, p. 93. 
26 . Biomedical (Waste Management and Handling) Rules, 1998, Rule 3(5), Schedule 1. 
27. AIR 1996 SC 2696. 
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contamination occurs of any surface water or groundwater (schedule V). 
Despite the rules, government lacks ability to enforce their legal 
28 
requirements. 
Municipal Solid Waste (Management and Handling) Rules, 2000 have 
again been issued under the Environment (Protection) Act, 1986. These rules 
define various forms of waste material. So for as Municipal Solid Waste is 
concerned, this has been defined. It includes commercial and residential waste 
generated in municipal or notified areas in either solid or semi-solid form 
excluding industrial hazardous waste. The Rules also deal with the term 
disposal. The term has been defined to mean final disposal of municipal solid 
waste in accordance with specified measures to prevent contamination of 
groundwater, surface water and ambient quality.^ " The responsibility can be 
discharged by the Municipal Authority or by person who has been classified as 
an "operator of a facility". A provision has to be made for 'land fill' sites. The 
term 'landfill' has been defined to mean disposal of residual solid waste on 
land in a facility designed with protective measures against pollution of 
groundwater and surface water. ^ ' Time has come when the Government or the 
public authorities and Municipalities should take effective steps against such 
illegal dumping or hiding highly toxic dumps under the soil. Otherwise, time 
will come when these chemical time bombs will burst causing destrucfion.^ ^ 
Urban solid waste management is an essential municipal service for 
protection of environment and health of citizens. Therefore, least constantly 
28. Supra note 25, p. 101. 
29 . Municipal Solid Waste (Management and Handling) Rules, 2000, Rule 3(XIV). 
30 . Rule 3 (VIII). 
3 1 . Rule3(XI). 
32 . Doabia, T.S. (J): op.cit., p. 883. 
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and most appropriate technological option for safe management should receive 
the needed funding. Individual citizens, industries, hospitals, business houses 
and NGOs should cooperate with the Municipal authorities to ensure safe 
management of urban solid waste without damaging groundwater quality. 
So far as Rules and Regulations are concerned they have taken 
meticulous care regarding disposal of Bo-medical waste and the Municipal 
Solid Waste. However, in reality the situation is not as it should be and as 
visualized by the rules. This requires strict action to be taken under the Act and 
the Rules. Bio-medical waste and waste water should be properly addressed 
and relevant laws strictly enforced. 
D. Sanctions under Planning Acts 
In the post independence period there has been a concerted effort on the 
part of the government to enact comprehensive planning legislations. For 
instance, the Maharastra Regional and Town Planning Act, 1966, Mysore 
Town and Country Planning Act, 1961, the Calcutta Metropolitan Planning 
Area (Use and Development of Land) Control Act 1965, the Andhra Pradesh 
Urban Areas (Development) Act, 1975, the Bombay Metropolitan Region 
Development authority Act, 1975 are some of the legislation. Similar 
legislations are in existence in some other state as well. 
Planners seldom recognize the ground reality of a particular region, for 
instance prior to formulating a plan, there should have been some pre-requisite 
works pertaining to that every geographical region. It should always be the 
matter of great concern for a planners to have a good deal of basic knowledge 
related to the water scenario, i.e. the region must not be a water deficient area 
33 . Id. p. 879. 
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as well as the built up area does not cause direct or indirect harm to the purity 
of the water. Planners must have all the necessary facilities to adopt a rainwater 
harvesting system, failing which strict regulatory sanctions should be evolved 
to penalize the violators of the pollution related provisions. Efforts should also 
be made that the planning and its implementation processes work tandem with 
each other. Urban planners and civic authorities lack of will power to intricate 
legal proceeding against the offenders even whatever sanctions hitherto they 
have been provided with the legislations. Further, the scope for the violations 
of the rules needs to be tackled iron handedly for having a liveable urban 
environment. 
E. Sanctions Before Pre-Independence Laws 
Even before the independence of the country there were several statutes 
dealing with abatement of water pollution. The pre-independence government 
was conscious of the fact that natural resources are to be kept free from 
pollution. The concerns were shown not only for the water bodies but also for 
the sea and seashores. Some of the legislative measures are as old as 1853. The 
provisions of Indian Penal Code (IPC) were quite effective to deal with the 
subject of environmental pollution. The statute in force did not use the word 
environment but effect of the legislation was quite effective.^ '* 
(a) Shore Nuisance Act 1853, this Act provided authority to the collector to 
get the nuisance removed or abated if it was not removed or abated 
within one month of the issue of notice.^^ 
34. Doabia, T.S. (J): op.cit., p. 10. 
35 . The Shore Nuisance Act 1853, Section 5. 
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(b) Oriental Gas Company Act 1857 laid the provision of fine of two 
hundred rupees if the water be foulded by Gas, to the person whose 
water was so foulded on a further sum not exceeding one hundred 
rupees, for each day during which the offence shall continue, after 
expiry of 24 hours from the issue of notice of such offence.^ ^ 
In the Sarai Act 1867, a penalty of rupees 20 was imposed for not 
maintaining the standard of water.''^  
According to Northern India Canal Act, 1873 whoever polluted the 
water of any canal so as to render it less fit for the purposes for which it was 
ordinarily used would be fined with a penalty of imprisonment not exceeding 
one month or a fine not exceeding fifty rupees or both for breach of 
provisions.^ ^ 
The Fish Act 1897, provided that for putting poison into any water a 
person was imprisoned for 2 months with fine or extended 2 hundred rupees.''' 
Section 26(1) of the Indian Forest Act 1927 makes it punishable if any 
person, who, in contravention of the rules made by the State Government under 
section 32(f) relating to poisoning of water in forests, poisons of a water of a 
forest area. 
The India Port Act, 1908 enumerates the provision of penalty for the 
violation of the Act upto 500 rupees and reasonable expenses which may be 
incurred in removing the same.''*^  
36 . The Oriental Gas Company Act 1887, Section 17. 
37. The Saria Act 1867, Section 5. 
38 . The Northern India Canal Act 1873, Section 70. 
39 . The Fish Act 1897, Section 5. 
40 . The Indian Port Act 1908, Section 6(2). 
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A maximum of 2 months imprisonment was also prescribed to the extent 
of receiving notice from the conservator of port to desist from casting or 
throwing of blast rubbish/' 
In Indian Penal Code, the punishment prescribed for public nuisance is 
200 rupees only.'*^  For fouling of water punishment is provided as 3 months 
imprisonment and fine five hundred rupees or both/^ Any Act which is likely 
to spread infectious diseases shall be punished with imprisonment of either 
description for a term which may extend to six months or with fine, or with 
both.'*'* Punishment for mischievious act is three month imprisonment or with 
fine, or with both.''^  
The lenient laws are not adequate to deter the polluting industry and 
individuals. In the case of a factory or industry even if they are found releasing 
chemical agents which ultimately pollute the ground water and thereby reduce 
the quality and quantity of water, they are just told to compensate with some 
money. This compensatory justice is not in a position to address the real 
problem. 
The significant old prescriptions adopted through various means and by 
different agencies, it becomes clear that such laws now do not reflect relevance 
in accordance with the serious nature of the environmental condition and for 
the purpose of maintaining clean atmosphere some more stringent formulations 
are needed to be heralded. 
4 1 . Section 21(2). 
42 . The Indian Penal Code 1860, Section 290. 
43 . The Indian Penal Code, Section 277. 
44 . Section 269. 
45 . Section 426. 
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F. Sanctions under States Laws 
In view of curbing the menace of water pollution and its misuse by the 
people, it was for the first time realized by certain states to come out with a 
clear perception. Among the various states which initiated the steps, Orissa'*^  
Maharashtra'*^ and Gujrat''^  became the frontline states in the country to put 
forth laws in relation with water pollution. 
Orissa became the foremost state to adopt such legislation. This state 
adopted the provision for the maximum penalty of three months imprisonment 
or fine of one hundred rupees. It was also emphasized in the Act that the 
habitual offenders would be punished more severely. But the Maharashtra Act 
restricted its area to the two pollutants namely industrial waste and the 
domestic sewage. It also attached less significance to the water pollution by 
awarding maximum punishments, which were described under the Indian Penal 
Code for non serious offences. Had the offence of water pollution and its 
misuse been considered as of severe nature? It would have been better way to 
check the problems in a more considerable way. Thus the punishment 
prescribed for such offences must have to be made more stringent rather than 
those of the shallow nature. 
G. Sanctions for Misuse of Aquifer and Contamination of Water 
(a) Penal Sanctions 
At later stage some states also formulated such laws. The states which 
heralded legislation covering water pollution and overexploitation of ground 
46 . The Orissa Water Pollution Act 1954. 
47 . The Maharashtra Prevention of Water Pollution Act, 1970. 
48 . The Gujrat's Water Pollution Act, 1977. 
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water include Andhra Pradesh, Gujrat, Goa, Himachal Pradesh, Kerala, 
Karnataka, Maharashtra, Tamil Nadu and West Bengal. 
(i) The Andhra Pradesh Water, Trees and Land Act, 2002 lays down for the 
punishment with fine upto 1000 Rs. but not less than 5000 Rs. for the 
violation of the act. The abater for the offence of the act shall also be 
bound for the punishment to the same extent.'*^ Moreover, damaging, 
attempting, polluting or obstructing of any part of a public water supply 
or water body or an encroachment with such water bodies and 
aquaculture, waste disposal or direct disposal of waste water into the 
aquifers is punishable with imprisonment for a term which shall not be 
less than one month but which may extend to six months without fine 
which shall not be less than 2000 Rs. but which may stretch upto Rs. 
50000 or with both in addition to the cost of its repair or remedying the 
same and shall be recovered as an arrears, of land revenue. Person 
responsible for abatement of such offence or connivance shall also be 
liable and punished accordingly.^ " Further, in the case of second and 
subsequent offence, the offender shall be punished with twice the 
amount of fine prescribed for such offence. The abator shall also be 
liable accordingly. '^ 
(ii) According to Goa Groundwater Act 2002 punishment for illegal 
sinking/construction and/or use of well and/or transportation of water 
and/or polluting and contaminating groundwater, a fine upto Rs. 500 
will be imposed and for the second and subsequent offence 
49. Section 35(1). 
50 . Section 35(2). 
5 1 . Section 35(4). 
52 . Section 17(B)(a). 
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imprisonment upto 6 month and fine upto ten thousand rupees, every 
time may be imposed/^ 
(iii) Gujrat Amendment Act 1976: Under this if any person violates any 
provisions of the Act, he shall be punished with an imprisonment for a 
term which may extend to 6 months or fine upto 500 Rs. or both.^ '' 
(iv) In Himachal Pradesh : As far as offence and penalties are concerned 
under this Act it recognizes two types of offence and penalty. Firstly, the 
failure of intimating or supplying required information to the authority 
as and when asked under the provision of the Act or obstructed the 
authority or the authorized person of the State Government in the 
exercise of any power under the Act. In such situation the wrong doer 
will be punished by imposing a fine of 7000/- first time and for second 
and subsequent offence 2000/- rupees. And secondly any user of ground 
water sink, constructs or uses well in contravention of the provision of 
this Act or the rules made thereunder, he shall be punished for the first 
offence with three month imprisonment or with fine of 5000/- or with 
both and for 2"*^  time and subsequent offence with imprisonment for a 
term which may extend to six month, or with fine which may extent to 
ten thousand rupees or with both.^ ^ 
(v) In Kerala Ground Water Act, 2002 any person whoever breaks any of 
the provisions and rules shall be punished with fine upto Rs. 500 and for 
the second and subsequent offence Rs. 100 only.^ ^ 
53. Section 17(b)(1). 
54 . Section 100. 
55. Section 21(1) & (2). 
56. Section 2l(l)(i). 
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(vi) The Kamataka Groundwater Act contain search and seizure provisions 
and established substantial fines for contravening regulations. In 
addition to fines, the Kamataka Act also provides for upto two years 
en 
imprisonment for contravening any provision except well registration. 
(vii) The Maharashtra Groundwater Act, if any person who disobeys any 
provision of the Act, the Officer Commandant may enter upon that land 
CO 
and remove obstruction, if any. 
(viii) The Tamil Nadu Ground Act, 2003 provides that the violation of any 
provision of the Act is punishable with fine upto Rs. 1000 and for 
second and subsequent offences, fine which may extend to Rs. 2000 and 
in view of continuing offence shall be punished with fine upto Rs. 5000 
everyday. A corporate offenders are also subject to specific regulations. 
Provisions for appeal against the orders of the competent authority is 
also made under the Act.^ ^ 
(ix) The West Bengal Ground Water Act, 2005 states that punishment for 
violation of any provision of the Act is punishable with fine which may 
extend upto 5000 and for the second and subsequent offence, fine which 
may extend upto Rs. 10,000.^ ° 
In the matter of all the afforestated Acts, different government 
departments and corporate bodies will be declared liable vis-a-vis any 
violation. 
57 . Marcus Monech; "Drawing Down the Buffer", EPW, March 28, 1992, pp. A-10 & A-11. 
58 . Section 16. 
59 . Bhat, P. Ishwar; "A Comparative Study of Ground Water Laws and Policy in South India", IJR, 
2004, Vol. l,No. 18, p. 38. 
60. Section 16(a) &(b) 
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It is a fact beyond all speculation that the success of laws lie on their 
effective implementation. Persons, who violate the provisions of any 
enactments relating to ground water, must be imposed heavy penalties. 
Whenever it is desirable, industrialist should be made personally liable for the 
violation of any state groundwater laws. 
(b) Administrative Sanctions 
Apart from this, there are administrative sanctions to control the 
depletion of groundwater resources in different states Acts. In most regulatory 
systems of states Acts there is a range of options available to the regulator, 
including variation, suspension or revocation of licence. Since these steps may 
lead to seize the equipments instruments used for unauthorized digging to 
destroy or dismantle the works, disconnect the power supply, and closer or seal 
of wells at the cost of owners. They are obviously of great importance. This is a 
part of a control strategy. '^ 
It is obvious from the state laws that in most cases imposition of fine 
seems to be the major solution providing prescription, which does not pave the 
way for the deterrent. It needs to be a more concrete provision for severe 
punishment so that violators seldom dare to break the law. Besides this, 
punishment should have every criterion to incorporate into its fold certain 
harsher measures of snapping the power supply, stopping water availability 
with folding the delivery of raw materials etc. 
Acts of the states do not reflect similarities while dealing with the same 
kind of problems. Thus, efforts should also be made to maintain great 
correspondence amongst the laws of the states. 
61 . Doabia, T.S. (J.): op.cit., p. 517. 
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Companies engaged in soft drink, beverages, packaged drinking water, 
etc. use water abundantly without taking into account geological aspects of 
aquifer. According to the document released by the Uttar Pradesh Pollution 
Control Board, 2000-2001, distilleries across the state produced 432, 489 
kilolitres of alcohol. The same report suggested that an average, for each 
kilolitre of alcohol produced 125 kilolitres of water was used. Role of such 
companies also acquires environmental vulnerability. It is, therefore, needed 
that their offences should stridently be dealt with. Hitherto, their violations 
have remained unnoticed by the legislation.^ ^ 
Penal provisions concerning corporate bodies are full of shortcomings. 
Corporates are given clean chit in most of the cases. Whenever a case against 
such bodies is registered their view points are considered to be the ultimate 
truth. But in ground reality, and more often if things are dwelled deep into, then 
gross misappropriation appears to be on their part. Thus there must be all 
efforts to declare liability in absolute terms so that negligence and alike 
offences are also checked strictly. 
In the matter of all the aforestated acts, different government 
departments and corporate bodies should be declared liable vis-a-vis violation. 
What is really painful and ironic is that the government of India has spent 
crores of rupees to protect and improve the water pool, water bodies, reservoirs 
and wetland through panchayat. While on the other hand a lofty stand is taken 
by the Indian states to control depletion and contamination of ground water. 
The depletion can be attributed to exploitation of groundwater and 
encroachment over water bodies. If it was not checked it would become 
62 . Frontline, July 27, 2007, p. 90. 
63 . Ibid. 
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dangerous. Excess exploitation of groundwater by installing tubewells should 
be checked and more attention should be paid to preserving the water 
reservoirs. Water reservoirs have a capacity to recharge groundwater at the rate 
of 1.44 millilitre per day to their adjoining areas but encroachment over water 
bodies was a matter of grave concern. Looking to the gravity of the problem, 
the encroachers whosoever should be punished severely.^ "* 
H. Sanctions under Environmental Laws 
There are three major water pollution control laws. These include Water 
(Prevention of control of pollution) Act, 1974, Water (Prevention and Control 
of Pollution) Cess Act, 1977, Environment (Protection) Act, 1986. Penalty 
prescribed under the environmental legislation may be divided into three parts : 
(a) Sanctions in Water (Prevention and Control of Pollution) Act 1974 
The Water Act 1974 provides the following types of sanctions : 
(i) Minor sanctions 
(ii) Major sanctions 
(iii) Other kinds of sanctions 
(iv) Liability of corporation and Government Department 
Minor Sanctions 
There are certain minor offences which do not badly pollute water or 
which act not directly polluting it. For such offences the punishment was 
imprisonment for a term which may extend to three month or with fine which 
may extend to Rs. 10000 or with both. These acts include: destruction, pulling 
down, removal, injuries or defacement of any pillar post or any notice or any 
64 . The Hindustan Times, June 18, 2006. 
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other matter put up inscribed on a place by or under the authority of the board, 
or disobeying the directions issued by the water control machinery, causing 
obstruction in their works; giving false information in any material particular; 
interfering with the water pollution protection device; violating the conditions 
imposed for granting consent or non compliance with the standard prescribed. 
Thus the minor penalty is imposed so that all the pollution agencies follow the 
orders and directions of the controlling agencies.^^ 
Major Sanctions 
The Act does not prescribe same penalty for different act of violations. 
Failure to comply with any direction given under section 20(2) or (3), the 
violator shall be punished with imprisonment for a term which may extend to 
three months or with fine or which may extend to ten thousand rupees or with 
both and in case the failure continues, with an additional fine which may 
extend to five thousand rupees for every day during which such failure 
continues after the conviction for the first such failure.*^ ^ 
It IS the violation of sections 24, 25 and 26 which would be dealt with 
severe punishment. The minimum punishment prescribed was, till recently, six 
months imprisonment which could be extended upto six years and with fine. 
The minimum punishment has since been raised to one year and six months 
from six months by the Water (Prevention and Control of Pollution) 
Amendment Act, 1988.^ ^ The maximum of six years and fine have been 
65 . The Water Act 1974, Section 42. 
66 . Leela Krishnan P.: Law and Environment, 1992, p. 19. 
67. Section 41. 
68 . (i) Section 24 contains "prohibition on use of stream or well for disposal of polluting matter". 
(ii) Section 25 and 26 further impose a prohibition on person or persons to discharge sewage or 
trade effluents into stream or river without the consent of the Board. 
69 . The Water Act 1974, Section 43 & 44. 
176 
retained. Further, the Act provides for the enhancement of penalty for repeating 
non compliance with sections 24, 25 and 26. The minimum punishment, 
prescribed is two years imprisonment which could be extended upto seven 
years with fine. 
The amendment Act of 1988 has introduced a new provision which 
provides a residuary penalty clause which says that if any person contravenes 
the provision of this Act and no penalty is prescribed under the Act, then such 
person may be punished with imprisonment which may extend three months or 
with fine which may extend to ten thousand rupees or with both, and in the case 
of continuing failure with an additional fine which may extend to five thousand 
rupees for every day. '^ 
Other Sanctions 
Apart from the penal sanction, there were other means to control 
pollution. They included: firstly, the publication of names of the offenders. The 
Water Act provides in section 46 that it shall be lawful for the court to cause 
the offender's name and place of residence, the offence and the penalty 
imposed to be published at his cost in such a newspapers or in such other 
manner as the court deems necessary. The offender for this action must be one 
who has been convicted under the Act second time or convicted subsequently 
thereafter. It is not enough that the court simply black list such offender but the 
government also must not extend any privilege to such convicted person. This 
Act also favours social demoralization of the convicts. 
70 . Leela Krishnan, P.: op.cit., p. 176. 
7 1 . The Water Act 1974, Section 45-A. 
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Liability of Corporations and Government Departments 
The act of company and government department also attracts the penal 
provisions. The Water Act extends liability for violations committed by 
companies to certain corporate employees and officials.'^  In the case of MC. 
Mehta v. Union of India \ the court held that no liability shall be attached to 
the Chairman or Managing Director, if he can show that the escape was due to 
an act of God or sabotage. But in all other cases the Chairman or Managing 
Director must be held liable to pay compensation. 
The Act also extends liability for violations to heads of government 
departments when a department has committed a violation, unless the 
department head can prove that the offence was committed without his 
knowledge or that he exercised all due diligence to prevent the commission of 
the offence.^ '' In this sense its scope is narrow. In the context of pollution law 
and offences under such laws' such a provision in the Act would mean that if a 
company's production manager or technical director has remissed in ensuring 
that the pollution regulation have been strictly complied with, then he would 
become punishable for the relevant offence under the Act. Although, he may be 
miles away from the scene of the offence and may not have sanctioned its 
commission. He might even have been unaware of it. And yet, he would 
become criminally liable. Wilfully permitting the offence is not necessary in 
the Water Pollution Act, though such was the shape of the provision in some 
earlier central Acts imposing criminal liability on corporate officials.^ ^ Such 
provisions in fact give licence to pollute water. Apart from the penal sanction, 
72 . Section 47. 
73. AIR 1987 SC 987. 
74 . The Water Act 1974, Section 48. 
75 Shyam Diwan and Armin Rozencranz: Environmental Law and Policy in India, 2000, p. 190. 
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the legislature missed incentive and assistance or encouragement to those who 
helped in augmenting or protecting the wholesomeness of water. 
The drawbacks of the Act dilute the gravity of the problems. The crux of 
the problem lies in lack of enforcement of pollution norms. As a result, 
implementing environmental laws is often seen as detrimental. Collusion 
between polluters and local official is also very common. Even companies 
1ft 
equipped with waste water treatment systems rarely used them. 
Despite these, Board has no coercive power against the polluter to take 
direct action against him, instead Board should institute proceeding before a 
court of law against polluter. This lack of penal power hampers effective 
control of water pollution. 
There is another lacuna in the Act regarding the rights of victims of 
water pollution due to the act of the polluters which is that he can not directly 
initiate proceeding against the polluters. Instead he has to seek the sanction of 
the Board for initiating any proceeding for complaint or for restraining the 
polluter from polluting the water. 
Above all, it may be said that the enhancement of sanctions would not in 
any way add to the effectiveness of the Act inasmuch as the inhibitions to 
employ them would be more when they become harsh.'^ The legislative wing 
of the government should seriously ponder over the issue of desirability and the 
utility of the application of criminal justice system in this area. The 
categorization of offences and offenders, may also be given a serious thought. 
The provisions under section 24, 25 and 26 may be amended of their 
76 . Frontline, June 29, 2007, p. 60. 
77 . Leela Krishnan, P.: op.cit., p. 177. 
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shortcoming.^^ The success of any Act in achieving the desired objects depends 
upon the enforcement machinery. The statistic shows that Central Water 
Pollution Control Board has achieved convictions only 2.8%. Only in Tamil 
Nadu the conviction rate has been 60.8%. The other states have not secured any 
convictions. The critics say: "the risk of penalties is so low that it is cost 
effective for industries to pollute than to invest in control measures". 
(b) Sanctions in Water (Prevention and Control of Pollution) Cess Act 1977 
The first step towards regulation of groundwater use could be 
rationalization of water tariffs, especially for industry. At present, the Central 
Pollution Control Board simply collects a water cess under the Water 
(Prevention and Control of Pollution) Cess Act of 1977. However, the 
maximum cess collected under any category is 30 paise per 1000 litres. The 
minimum is five paise per 1000 litres. 
The Cess Act provides that every local authority should pay cess on 
water consumed or supplied.*' Regrettably, municipal bodies neither obtain 
consent under section 25 of the Water Act nor pay cess under the Cess Act. In 
this regard, almost every municipality and local authority in India is a tax 
dodger, liable to the penalties imposed under section 14 of the Cess Act. The 
result is that huge amounts of cess remain unpaid and the State Boards are 
deprived of funds. 
Tariffs as low as these offer companies no incentives to move from 
existing water hungry industrial processes to modem, less consumptive ones. 
78 . Dr. Musharraf Ali: op.cit., p. 151. 
79 . Dharmadhikari, D.M. (J.); "Environment - Problems and Solutions", AIR 2003 vol. (90), p. 167. 
80 . Frontline, July 27, 2007, p. 90. 
81 . The Water Cess Act 1977, Section 3. 
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They also fail to consider food and beverage plants where water is a crucial 
input in the final product as exported out of the local water cycle. The 
Authorities argue that water cess is still too low to induce polluters to change 
the behaviour and install pollution measures. 
Meanwhile, India's freshwater crisis seems to have caught the eye of the 
planning commission. Recent report suggest that an expert committee has been 
set up to study the implementations of groundwater cess policy and its 
recommendations are to be included in the 11* plan approach paper; but neither 
the term of reference nor the recommendations of this committee have been 
made public. It is somewhat surprising to observe that the government is not 
sincerely taking the utilization of groundwater and its pollution on priority 
basis. 
In Sarawasthi Sugar Mills v. State Boarcf^, the Supreme Court of India 
held that the object of the Act is to control the water pollution and to ensure 
that industrial effluents are not allowed to be discharged into the water sources 
without adequate treatment. The Water (Prevention and Control of Pollution) 
Cess Act, 1977, is not an enactment to regulate and control the pollution but a 
fiscal measure to raise revenue for augmenting the resources of the water. 
According to the Water (Prevenfion and Control of Pollution) Cess Act, 1977, 
cess is levied on water consumed by persons carrying on the industries 
specified in the 'Schedule'. 
In Arvind Textiles^"* case the Rajasthan High Court upheld the levy of an 
additional Octroi on grey cloth. The Octroi was imposed to finance the 
82 . Shyam Diwan & Armin Rozencranz: op.cit., p. 205. 
83. AIR 1992 SC 224. 
84 . Arvind Textile v. State of Rajasthan, AIR 1994 Raj. 195. 
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municipal boards scheme to put up common effluent treatment plant to treat 
discharges from 200 textile processing units. 
Therefore the legislation on the statute book carmot be effective until the 
people are encouraged to resort to judicial remedies to protect the water 
pollution. 
Sanctions in Environment (Protection) Act, 1986 
Penal Sanctions 
The Environment Protection Act is a step ahead of the Water Pollution 
Act. It does not make any difference between the administrative offence or 
resource sustainability offence. Any act which may affect the resource 
adversely is punishable. Therefore whoever fails to comply with or contravene 
any of the provisions of the Act or the rules made or directions or orders issued 
thereunder is punishable with a fine upto Rs. 100000 or 5 years 
imprisonment.^^ 
The significant developments of the Environment Protection Act over 
the Water Act are as follows : first, the basis of imposing liability has been 
changed basically from fault in the Water PoUufion Act to strict and absolute 
liability in the environment Protection Act. Continued violation of the Act and 
noncompliance will be visited with additional fine which may extend to five 
thousand rupees for every day. If the failure to comply with the directions 
continues beyond a period of one year after the date of conviction, the offender 
shall be punishable with imprisonment for a term which may extend to seven 
years. ^ ^ 
85. Section 15. 
86. Ibid. 
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Administrative Sanctions 
The Environment Protection Act, in addition to fine and imprisonment, 
has procedural penalties also. It gives power to Central Government to direct: 
(a) the closure, prohibition, or regulation of any industry, operation or 
process; or 
(b) stoppage or regulation of the supply of electricity or water or any other 
87 
services. 
Same problem arose in the case of World Savoirs v. Union of India , m 
this case industrial effluent discharged in the fields of farmers was beyond the 
prescribed limits. State Pollution Control Board found that they were not 
conforming to the prescribed standards. With a view to get the order 
implemented the electricity connections were ordered to be disconnected. 
Again in the case of Mahavir Soap and Gudaku Factory v. Union of 
India , directions were given by the Orissa High Court to close down 
industrial unit forthwith. With a view to get the direction complied with further 
directions were issued to the authorities to disconnect water supply, supply of 
electricity and other facilities. In this case, the industries were found to be 
causing damage to the environmental system. It was found that the processing 
of tobacco was generating highly polluted effluents. 
The Environment (Protection) Act, 1986 empowers the Central 
Government to direct the closure of the industry. But it does not take into 
account the hardships to labour as a result of closure of the industrial units. 
87 . Section 5 of the Environment Protection Act, 1986 provides power to Central Government to 
issue directions for the performance of its functions. 
88. (1998) 9 s e c 247. 
89. AIR 1995 Oris. 218. 
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Here, an important consequence of the effectiveness of judicial orders 
pertaining to closure of industries is that courts here are confronted with the 
prospects of either depriving workers of job opportunities or exposing them 
and the community to grave hazards. Therefore, there is an apparent 
contradiction in the legal codes and legal procedures. *^  
Even though it is comprehensive and it contains most stringent 
mechanism to control environmental pollution but the Environment 
(Protection) Act 1986 dilutes the sanctions by providing that when an act or 
omission constitutes an offence punishable under any other Act, the offender 
found guilty of such offence shall be liable to be punished under the other Act 
and not under Environment Act. This provision therefore weakens the rigorous 
punitive machinery of the Act. The provision of the Act also weakens the 
implementation machinery. It bars individual complaints to the court unless the 
complainant gives sixty days notice to the central government or the authority 
or authorized officers. 
Sanctions on Corporate bodies 
The Environment (Protection) Act, 1986 provides for offences by 
companies. The sections incorporate the strict vicarious criminal liability of 
persons who are responsible to the company for the conduct of its business, or 
of its responsible office bearers like director, manager, secretary etc. for all 
offences committed by a company.^ ' This is in derogation of general criminal 
law principle which says that 'mens rea' is an essential ingredient of an offence 
and both the intent and act must concur to constitute a crime. 
90 . See, Seema Monga; "Environmental Protection: a Legal Perspective" Cochin University Law 
Review, 1992, p. 289. --
91 . Section 16. 
184 
The provision to this clause say, that nothing contained in this sub-
section shall render any such person liable to any punishment provided in this 
Act, if he proves that the offence was committed without his knowledge or that 
he exercised all due diligence to prevent the commission of such offence. 
The Environment Protection Act creates liability for offences by any 
government department.^ ^ If any act is committed by a department of 
Government, the Head of Department shall be deemed to be guilty of the 
offence. He may be exonerated from any liability if he can prove that the 
offence was committed without his knowledge or he has exercised all due 
diligence to prevent the commission of such offence.^ '' If it has been committed 
with consent or connivance of, or is attributable to any neglect on the part of 
any officer other than the Head of the Department, such officer shall also be 
deemed to be guilty of the offence.^ '* Completely overlooking the mental aspect 
of the offender and imposing heavy penalty is an exercise in futility in any 
field. It will not help the citizen observing law. The law will be respected more 
in violation than in observance.^ ^ 
Above all, a statute can declare certain action or inaction as offence and 
lay down deterrent sanctions as well as effective remedy. It can provide for an 
administrative agency clothed with the authority of decision making and of 
imposing sanction to act an effective instrument of pollution control and 
misuse of groundwater. 
92 . Section 16(1). 
93. Section 17. 
94. Section 17(2). 
95 . Leela Krishnan, P.: op.cit., p. 195. 
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There has been a gradual shift from the liberal sanction to the enhanced 
penalties and fines. The compensatory remedies have not played their due role. 
The pollution problems are such that due to water pollution some of the human 
beings, animals, plants, or aquatic organisms may die or some may be on the 
way to death. Misuse of groundwater may create severe problem of desert. 
Many areas of our country shall be part of Rajasthan. The Cess rebate can 
hardly be said to be a strong motivating force. This is a matter which deserves 
serious indulgence and not laxity. Mere pecuniary compensation however big 
the amount, when a defaulter has the capacity to pay from the corporate 
account, will not be an effective deterrent. In extreme and appropriate cases 
there should be a minimum period of imprisonment which alone will be a 
morally degrading sanction to deter the white collar environmental offenders 
who belong to the high strata of society often living in a glass houses away 
from the environment they foul. Corporate managers and Government officials 
should personally be held liable for imprisonment apart from the heavy 
pecuniary compensation to victims. As advocated by Prof Baxi unless 
prosecution is autonomous and concientious, these Acts will fail in 
implementation.'^  
Despite these comprehensive legislations, Factories Act, 1948 and the 
Industries (Development and Regulation) Act, 1951 also provide relevant 
provision regarding the regulation of waste and effluents from industries. The 
Factories Act 1948 provides for the disposal of wastes and effluents and 
requires effective measures to be taken in every factory.'^  The non-compliance 
96 . Baxi, U.; "Environment (Protection) Act 1986 Views", Vol. 1, No. 4, Ecology, p. 24, 1986. 
97 . The Factories Act 1948, Section 12. 
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of the provision invites stringent penalties which may extend to two years 
imprisonment and a fine upto one lakh rupees or both. 
The Industries (Development and Regulation) Act 1951 was enacted 
with the object of bringing the development and regulation of a number of 
important industries under the control of Central Government contravention of 
the provisions may result in revocation of licence.^^ 
Judicial Sanctions 
Despite all above deterrent sanctions in statutory provisions, the 
judiciary has taken many steps to provide remedy in the form of directions, 
restrictions and compensation to the victims. We need to look into the cases 
where the judicial restriction has been imposed. The first in line, is the decision 
in M.C. Mehta v. Union of India'"". The court was left with no option but to 
direct the taimeries to stop their operations. The Supreme Court of India in 
M.C. Mehta v. Union oflndia^^^ held that the Calcutta tanneries were operating 
in violation of mandatory provision of the Water Act 1974, and Environment 
Act 1986. The Court made the following directions : 
(i) We impose a fine of Rs. 10,000 for pollution on all the tanneries. 
(ii) We direct the collector of the area concerned to recover the fine from the 
tanneries. 
(iii) The tanneries which failed to deposit the amount of fine recovered from 
the tanneries shall be deposited under a separate head called 
98 . The Amendment of the Act in 1987, section 92. 
99 . Thakur Kailashlal: op.cit., p. 265. 
100. AIR 1988 SC 1115. 
101 . (1997) 2 s e c 411. 
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"Environment Protection Fund" and shall be utilized for restoring the 
damage to environment and ecology. 
Further, in Rural Litigation and Entitlement Kendra v. State ofU.P. 
(popularly known as Doon Valley Case), in this case the Supreme Court made 
the following observation: 
"We are not oblivious of the fact that natural resources have got to be 
tapped for the purposes of social development but one cannot forget at the 
same time that tapping of resources have to be done with requisite attention and 
care so that ecology and environment may not be affected in any way, there 
may not be depletion of water resources and long term planning may be 
undertaken to keep up the national wealth. It has always to be remembered that 
these are permanent assets of mankind and not intended to be exhausted in one 
generation". 
The Supreme Court of India in Indian Council for Environ Legal Action 
V. Union oflndia^^^ observed that it is the responsibility of the Coastal States 
and Union territories in which the coastal line stretches and exists to see that 
the notifications issued from time to time are complied with and enforced. 
Management plans have to be prepared by the state and approved by the 
Central Government. If the said plans have been approved, the development 
can take place only in accordance therewith. 
In Re Bhavani River v. Shakti Sugars Ltd}^'^ Directions were issued by 
T.N. Pollution Control Board to respondent industry for ensuring proper 
treatment and disposal of treated effluent. Despite enough time having been 
102. AIR 1987 SC 652. 
103 . (1996) 3 sec 212. 
104. AIR 1998 SC 2059. 
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given, remedial steps were not taken by the industry. Industry was accordingly 
directed to be closed. 
In M.C. Mehta v. Union of India''^^ the court noted with concern that 
mining may also cause fractures and cracks in the sub-surface rock layer 
causing disturbance to the aquifers which are source of groundwater and this 
may disturb the hydrology of the area. 
Vellore Citizens Forum v. Union oflndia'^^ the Court held that it is true 
to state that leather industry in India has become a major foreign exchange 
earner and it provides employment to a good number of persons, it has no right 
to destroy the ecology, degrade the environment and pose a health hazard. It 
can not be permitted or continued with the present production unless it tackles 
by itself the problem of pollution created by the tanneries. 
The question was that a producer of vegetable oil was extracting oil. It 
was felt that in the process, Nickel, Sulphuric acid and Hydrochloric acid could 
seep into the earth and reach the water bodies. It was felt that this has 
necessarily to be stopped.'°^ 
In M.C. Mehta v. Union oflndia^^^, the Court held that the payment by 
the industrial units to the State Industrial Corporation must be used in 
Construction of Central Effluent Treatment Plants in order to prevent further 
damage to the ground water and to arrest use of untreated water for growing 
crops and vegetables. 
105. AIR 1996 SC 1977. 
106. AIR 1996 SC 2115. 
107 . As mentioned in Doabia, T.S. (J.), 1st Ed. 2005, p. 518. 
108. (1997) 3 s ec 715. 
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The Supreme Court of India in M.C. Mehta v. Union oflndia"^ was of 
the view that it would be prudent that Central government should consider the 
constitution of authority under the Environment (Protection) Act 1986 and 
confers on them all powers necessary to deal with the situation created by the 
depletion of ground water levels, dwindling surface water resources, 
deterioration of surface and groundwater quality. 
In case of Indian Council for Enviro Legal Action Group v. Union of 
India"^, a PIL was filed for compelling the State Pollution Control Board to 
enforce the provisions of Water Act as it was pleaded that private units were 
producing certain chemical like Olium i.e. concentrated form of Sulphuric acid 
and Hydrochloric acid. The fact that highly toxic effluents were percolating 
deep into the earth and were causing groundwater pollution also... the mere 
fact that the units are not owned by the state would not be of any consequences 
in so far as issuance of directions are concerned. 
It might be mentioned that Allahabad High Court had recently ordered 
eight sugar mills in Eastern Uttar Pradesh to pay penalty of Rs. 50 lakh each for 
polluting the groundwater in their respective areas.''' 
In a first of its kind, a court in Agra has ordered the police to lodge a 
case against a trader of Sikandra in Agra for ground water exploitation. The 
court has ordered the police to lodge an FIR under Sect. 3/7 of the Essential 
Commodities Act (1955) and Secfion 268, 269, 504 and 506 of the IPC.'^^ The 
judgement may go a long way in controlling ground water exploitation. 
109. (1997) 11 sec 312. 
110. 1996 AIR sew 1069. 
111. The Times of India, July 27, 2007, p. 7. 
112 . Hindustan Times, July 12, 2008, p. 7. 
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The Supreme Court as well as High Courts had noticed the increasing 
trend in number of cases coming to the courts where groundwater quantity and 
quality issues were raised. The sum and substance of the aforementioned 
decisions are that it is for the government to take appropriate decisions in the 
matters touching groundwater resources. 
The judiciary has successfully handled this area of complex, 
complicated and fast growing and changing techno-sciences and multi-
disciples. The urgency of the situation became apparent in the last three 
decades. During this period immense volumes of new knowledge about 
pollution and overuse of natural resources became available. 
The most tragic aspect is that neither the citizens nor the industry nor the 
local bodies, nor the government have taken serious notice of receding 
groundwater table and pollution. The laws, both old and new, on the subject, 
have looked like a young horse which has no riding capacity. It is, therefore, 
submitted that judiciary should come forward and take the issue of ground 
water depletion and pollution in their hands. 
Chapter - V 
JucCiciaC ^sponse 
Chapter V 
JUDICIAL RESPONSE 
The Indian scenario depicts a grim picture of environmental 
degradation. The groundwater is an integral part of our environment. The 
industrial growth, population, urbanization, poverty and illiteracy have resulted 
in much misuse of groundwater and its pollution and the country is facing an 
unprecedented crisis. While the country was progressing on the economic front, 
in beginning no attention was paid to groundwater depletion and its quality. 
The country today is facing twin challenge. We have to restore natural 
resources on one hand and prevent its misuse on the other hand.' We have two 
sources of water - the surface and the groundwater. The surface water is badly 
polluted. We are facing serious problem with the groundwater as the water 
level is going down day by day. During the last ten years the water level has 
gone down by 8 to 12 metres. The availability of water is becoming scarce 
every day. The surface water is not fit for drinking and the ground water level 
is going down because of uncontrolled water pumping.^  
Water is primary human need and deprivation of which may be termed 
as the denial of the right to life. Indeed, the world may go to war on the 
struggle to control water. People in cities and towns suffer desperately for want 
of drinking water. This gift of nature has to be equitably distributed for every 
human being to keep life going. But water mafiosi, who strangle sources of 
1 Singh Kuldip; "Environment Protection: The Role of Judiciary", Cochin University Law Review 
2004, p. 16. 
2 Id., p. 18. 
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supply water and corrupt it, are denying life miserably. The state has great duty 
of preservation vis-a-vis distribution of drinking water. Our rivers are sacred; 
so too our lakes and dams which serves several social uses. Aqua robbery by 
corporate is becoming common practice, which is a serious dereliction of duty 
from the government side.^  
Industrialised countries, not knowing what to do with their toxic wastes 
are trying to ship them to Third World Countries for dumping. These wastes 
enter groundwater resources polluting entire food cycle. As much as 70% of 
water sources are polluted by human and industrial wastes. There is over 
exploitation of non-renewable natural resources.'* It is now an established truth 
beyond all doubts that without recognizing the importance of water as a whole, 
the very survival of mankind is at stake. Decline in groundwater quality has 
been the result of increasing pollution and therefore threat to life support 
system. 
The need for judicial activism in this direction should be considered the 
need of hour. When the society is facing newer challenges, such challenges can 
not be met through legislative measures alone. Moreover, legislative changes 
cannot be expected to take place at frequent intervals. Frequent amendments to 
legislation weaken its essence. However, these challenges can be effectively 
met by a newer interpretation of the legislation without amending them. This 
lies in the hands of the judiciary. A classic example is M.C. Mehta v. Union of 
India popular known as Oleum GaS Leak Case .^ In this case the rule of absolute 
3. Iyer V.R. Krishna; "Rivers, Sands and People's Survival" Cochin University Law Review, 2002, 
p.4. 
4. See, Mittal M.H.; "Impact of Economic System on Environmental Protection", Cochin 
University Law Review, 1993, p.219. 
5. (1987) I s ec 395. 
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liability was created instead of enacting a new law or amending existing laws. 
It may be regarded as one of the best examples of the judicial interpretation. 
The judiciary realized the changing needs of the time and interpreted the law 
accordingly. However, the same can be achieved only if the judiciary is active. 
The judicial activism was developed in 1980s in the form of recognizing liberal 
rules of interpretation in favour of environment. It has come long way in 
protecting the environment.^  This was the emergence of a new jurisprudence -
'jurisprudence of masses' in the Indian Legal system which altered radically 
environmental litigation process in India. Public interest litigation became a 
real litigation in the interest of public. 
Since 1980, the Public Interest Litigation has altered the role of the 
higher judiciary in India. Instead of being asked to resolve private disputes 
Supreme Court and High Courts were asked to deal with grievances over 
flagrant human rights violation by the state or to vindicate the public policies 
embedded in statutes or constitutional provisions. This new type of judicial 
business is collectively called 'Public Interest Litigation',^ 
Judicial recognition of environmental rights was achieved in India 
through the device of PIL. The judicial innovation of PILs and letter petitions 
to the Supreme Court and the High Courts boosted the morale of the public 
Q 
spirited individual, the green party activists and environmental organizations. 
Whether the technique of PIL, which is of recent origin, has contributed in 
addressing the issues of misuse of ground water? Whether the courts have been 
6. Abraham P. Meachinkara; "Evolving Environmental Jurisprudence in India", Cochin University 
Law Review, 2004, p. 254. 
7. Rozencranze & Shyam Diwan: Environmental Law and Policy in India." 2002, p. 133. 
8. Chandran. U. Sarath; "Human Rights And Environmental Protection", Cochin University Law 
Review, 2002, p. 181. 
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able to develop new principles for more effective control of water quality? 
Whether the judiciary can be regarded as an effective mode to curb violation of 
environmental Laws? What are the new areas where the courts have laid down 
specific guidelines for protecting the natural resources? As to under what 
circumstances PIL can be resorted to and who can come forward are some of 
the relevant questions. Another point which requires emphasis is that the 
problems of groundwater quantity as well as quality are now coming to the 
forefront and judiciary must play a significant role in organizing and shaping 
the litigation. Obviously urgent attention has to be bestowed to keep abreast of 
the changing situations and make proper and timely amends. 
Protection of natural resources is a matter of constitutional priority. 
Neglect of it is an invitation to disaster. The problem is the concern of every 
citizen and class action brought can not be dismissed on the ground of locus-
standi. The right to sue in this regard is inherent in the citizens. When 
administrators do not mend their ways, the Courts become the battle ground of 
social upheaval. If the administrators show indifference to the principle of 
accountability, law will become a dead letter on the statute book, the public 
interest will be the first causality. Entitlement to a clean and potable water is 
one of the recognized basic human rights and human rights jurisprudence 
cannot be permitted to be thwarted by status quoism on the basis of unfounded 
apprehensions.^  
As a result of this development, regulatory mechanism for the 
prevention of environmental degradation through writ process is provided for 
9. Doabia, T.S. (J.): op.cit., p. 338. 
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our Constitution. Under Art. 32'° and 226'' of the Constitution, Supreme Court 
and High Courts respectively possess a wide latitude to grant relief and prevent 
environmental damage by issuing directions, orders and writs. 
It is unfortunate that the politicians in India are totally oblivious of the 
serious threat posed by the environmental hazard. It is only judiciary which can 
arbitrate on the competing rights of the parties in different fields. The role of 
judiciary is gaining significance day by day. The judiciary, however, has come 
to the expectations of the people, and is doing a lot to control water pollution. 
The Indian judiciary has created a lot of awareness among the people by its 
various judgements. Whatever, has been done so far in India in the field 
groundwater preservation, it has been done by the judiciary.'^ 
The problem of ground water scarcity and its quality has drawn the 
attention of the entire World Community and therefore they resolved to protect 
and enhance the environmental quality. How could the judiciary remain a silent 
spectator when the subject has acquired high importance and become a matter 
of caution and judicial notice. The judiciary has to play an active role to protect 
the people's right against the anti people order by infiising confidence in people 
as a whole for whom it exists, rightly put forth by J. Lodha, "Judiciary exists" 
for the people and not vice-versa".'^  
10. Article 32(ii) The Supreme Court shall have power to issue directions or orders or writs 
including writs in the nature of habeas corpus mandamus, prohibition, quo warrant and 
certiorari, which may be appropriate, for the enforcement of any of the right conference by this 
part. 
11 Article 226(i) Every High Court shall have powers, throughout the territories in relation to 
which it exercise jurisdiction, to issue to any person or authority, including in appropriate cases, 
any Government, within those territories directions, orders or writs, including [writs in the 
nature of habeas corpus, mandamus, prohibition, quo warranto and certiorari], or any of them, 
for the enforcement of any of the rights conferred by Part III and for any other purpose. 
12 Krishna Chandra Jena; "Environmental Pollution and its Legal Control, SCJ, 2000, p. 38. 
13 Thakur Kailash Lai: Environmental Protection Law And Policy in India, 2003, p. 305. 
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Time has come when we must place that the basic human rights like 
right to life, right to potable water, and similar other rights should be part of the 
environmental jurisprudence and the basic principles such as precautionary 
principle, polluters pay principle and environmental impact assessment, etc. be 
also recognized as part of the environmental jurisprudence and all the courts in 
the country should recognize these principles as the law of land. In fact 
underground water quantity and quality is a basic right to life and the judiciary 
must protect it.''* 
Infact what is said above is true with regard to all fields of day to day 
life. The apex Court of India has a special role in the matter of enforcement of 
fundamental rights. Our Courts have shown a tendency to interpret 
fundamental rights in the light of Directive Principles of Sate Policy. By 
adopting this interpretative technique the Courts expanded the scope of 
fundamental rights. It is Article 21 which received the maximum blow up in 
this sector. Many unremunerated right were read into Art. 21 and many of them 
in fact got enlivened and invigorated in the context of Directive principles of 
State Policy. Same is the case with the protection of environment, which finds 
place in Directive Principles State Policy under Art. 48A and 51A(g) of the 
Constitution.'^  Though Article 21 does not explicitly mention environment, the 
Supreme Court and various High Courts of the country have given a wider 
interpretation to the word "life" in this Article.'^ 
14 Supra note 1, p. 21. 
15. Pandey, A.K.; "Constitution And the Environment", Cochin University Law Review 2005, p. 
28. 
16. Sivakumar, S.; "Environmental Protection; International and National Perspective", Cochin 
University Law Review, 2004, p. 295. 
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But Courts in India have been relying on Art.48A and 51A(g) of the 
Constitution to remedy the mischief. When the court is called upon to give 
effect to the Directive Principles and Fundamental Duty the Court would not 
shrug its shoulders and say that priorities are matter of policy and so it is matter 
for the policy making authority. The most important contribution of Indian 
Courts has been to bring environmental protection within the ambit of 
fundamental right to life under Art.21 of the Constitution.'^ 
Our judiciary has not lagged behind in reaffirming it through its 
pragmatic decisions. Our Courts have treated cases involving degradation of 
environment as a violation of the fundamental right under Art. 21 and liberally 
accepted PIL applications for considering such cases under its writ jurisdiction. 
The role of judiciary in preserving the quality of groundwater and preventing 
its pollution can be discussed under the following heads : 
A. Groundwater Preservation and Article 21 
(a) Role of Supreme Court 
(b) Role of High Courts 
B. Groundwater Pollution and Article 21 
(a) Role of Supreme Court 
(b) Role of High court 
C. Sustainable development - Role of Supreme Court 
17. Sharma, S.R.; "Noise Pollution and Public Interest Litigation", AIR 2005, 94 Journal (Feb), Vol. 
92, p. 94. 
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A. Groundwater Preservation and Article 21 
Role of Supreme Court 
The word "Life" used in Article 21 has a broad meaning. Article 21 '^ , 
though touched in negative language, confers on every person the fundamental 
right to life and person's liberty. The right to life, which is the most 
fundamental of all is also the most difficult to define. 
Field J. spoke of the right to life in following words: 'By the term "life" 
as used here something more is meant than mere animal existence. The 
inhibition against its deprivation extends to all limbs and faculties by which life 
is enjoyed.'^  Taking this as a clue, the term "life" in Article 21 has been 
interpreted to mean a decent life and not mere animal existence. 
In relation to groundwater protection the Supreme Court expanded the 
boundaries of the fundamental right to life and personal liberty in Article 21 of 
the Constitution of India. The concept as elaborated in several judicial 
decisions. 
In M.C. Mehra v. Union ofIndia^\ the Supreme Court of India in its 
verdict has given paramount significance to the groundwater for the sustenance 
of life in recognition with the Article 21 of the Constitution, Though the verdict 
has not been used term fundamental right explicitly but the essence of the 
judgement discerns that the Court has implicitly tried to declare it at par with 
the right to life. Thus in cognizance with right to life in the Article 21 of the 
18 . Article 21 - "No person shall be deprived of his life or personal liberty except according to the 
procedure established by law." 
19 Munnv. Illinois 94 U.S. 113. 
20 Francis Coralic v. Union Territory of Delhi, AIR 1981, p. 743. 
21 (1997)11 sec, p. 312. 
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Constitution, it has been tried to emphasise the role and significance of 
groundwater in relation with survival of the masses. 
Further, in S. Jagannath v. Union oflndia^^, the Supreme Court ordered 
the closure of shrimp farms which was established in the coastal zone, or which 
resorted to withdrawal of groundwater for aquaculture. This means that the 
right to groundwater for commercial purpose caimot be claimed as a part of 
right to life. The Court's main concern for safety of groundwater is expressed 
in D.L.F. Universal case^^ wherein Court found that since treated waste water 
alone was used for farming purposes, there was no threat to groundwater. 
Furthermore, one of such example can be found in the case oiHinch Lai 
Tiwah vs. Kamala Devi^\ the Goan Sabha allotted apart of land including 
village pond, which was filled up with silt with the passage of time. 
The Supreme Court held that material resources of community like the 
above maintain delicate ecological balance. They need to be protected for 
proper and healthy environment to enable people to enjoy a quality of life, 
which is the essence of the rights guaranteed under Article 21 of the 
constitution of India. The Revenue Authorities after taking notice, that the pond 
is falling in disuse should have bestowed their attentions to develop the same to 
prevent ecological disaster, and to provide better environment for the benefit of 
public at large. Meaning thereby, the ponds are natural source for maintaining 
groundwater resource. 
In the light of aforesaid background, the Supreme Court of India in M.C. 
Mehta's case, was of the view that any mining activity in the five districts of 
22. AIR 1997 SC 811. 
23. AIR 1998 SC 3369. 
24. AIR 2001 SC 3215. 
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Haryana including Gurgaon cannot be permitted. One of the expected out come 
of the project is the reduced soil erosion and improved water regime in the 
rehabilitated area will be drastically reduced and run-off leading to recharge of 
constantly depleting groundwater resources. 
More recently, in Intellectual Forum Trupati v. State ofA.P. , Supreme 
Court in preserving the groundwater resource for the purpose of improving the 
existing water resources has passed the following orders : 
With regard to Peruru and Avilala tanks, each house already constructed 
by the TTD must provide for roof top rainwater harvesting. Abstraction from 
groundwater to be completely banned. No borewell or tubewell for any purpose 
to be allowed in the area. Piezometers to be set up at selected location, in 
consuhation with the CGWB to observe the impact of rainwater harvesting in 
the area of groundwater regime. 
Hence, it is clear from above discussion that the Supreme Court has 
taken adequate initiatives to provide clear regulations for various bodies for 
harnessing the underground water in a particular area. 
Role of High Courts 
In addition, the High Courts on the right to life under Article 21 of the 
Constitution have shown some potential to check over exploitation of 
groundwater in extreme cases like salination or depletion of groundwater. As 
viewed by the Kerala High Court^ ^ that "the right to sweet water and right to 
25 M.C. Mehta v. Union of India: 2004 SLJ 41 AIR 2004 SC 2004. 
26 AIR 2006 SCI 367. 
27 Ibid. 
28. F.K.Hussain v. Union of India; AIR 1990 Kerala 321. 
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fresh air are attributes of the right to life, these are basic elements which sustain 
life itself."^ ^ When steps are taken by administrative agencies to augment water 
supply they should see to it that this does not result in upsetting the equilibrium 
and salinity is not increased by undue exploitation of freshwater. 
The Court's decisions on rights to life are indicative of the fact that our 
judiciary is alert and active to the right of not only the present generation but to 
the future generations also. Denial of fresh air to breath and sweet water to 
drink is denial of right to live. It is perhaps the worst that can be done to any 
generation. No state or society should do it. These are the basic elements which 
sustain life itself.^ " 
The court recognized the importance of water for sustaining life. Since 
the exploitation of groundwater has a bearing on the user's fundamental right to 
life under Article 21 constitution, one's right to dig bore wells can not be 
restricted by an executive fiat. This right may be restricted or regulated only by 
an Act of the legislature.^' Another writ petition, upheld the administrative 
direction as a reasonable restriction to ensure supply of water for drinking 
purposes, which otherwise would have been thwarted by overcrowding of bore 
wells which were being sunk for commercial purposes.^ ^ 
In the background of the above two contradictory judgements, the 
Divisional Bench of Kamataka High Court^ ^ had to decide the scope of the 
right to groundwater. The court held that right to life could be held to include 
29. Id, 323. 
30. Attakoya Thangal v. Union of India 1990 Kerala LT 580. 
31 Puttappa H. Talavar V. Deputy Commissioner, AIR 1998 Kamataka, 10 (Rozencranz, 239). 
32. Bhat P. Ishwar; "A comparative study of Groundwater Law and Policy in South India" IJR, Vol. 
1,N0. 18, 2004, p. 29. 
33. (1998)4Kar. LJ482. 
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right to have water for drinking purposes without which right to life cannot be 
enjoyed at all. However, right to have water for irrigation purposes cannot be 
stretched to the extent of bringing it within the ambit of Article 21 of the 
Constitution. The right to have subsoil water for irrigation and business 
purposes may not amount to a right enshrined in Article 300-A. The court 
pressed upon the state, the need to enact a law in this matter. 
Recently the Kerala High Court rules in favour of Pepsi in the 
company's dispute with a Panchayaat over the right to water tell the different 
tale. Significantly, the Court said that the concern of the Panchayat (about 
water shortage) was not one that should be ignored, as the right to life 
enshrined in Article 21 of the constitution, implies the right to food and water. 
The court said that apprehensions raised by the Panchayat about the 
exploitation of groundwater, the depletion of water table and the drying up of 
wells should not lose sight of the authorities under the Kerala Ground Water 
Control and Regulation) Act and the Kerala Industrial Single Window 
Clearance Board.^ "* 
The Court further observed that although the concerns about over 
exploitation of groundwater might have been genuine, 'the court cannot be 
blamed for this predicament,' because "the legislature and executive, in their 
wisdom, had excluded the industrial area from the preview of the panchayaat 
Raj Act.; This means that Panchayaat could not take any action against the 
company. 
In short, it can be said that the High Court had given precedence to the 
economic grov^h by completely ignoring the importance attached to the 
34 . Frontline, May 4, 2007, p. 38. 
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protection of environment and protection of valuable and most cherished fresh 
water sources.'^ ^ 
The Madras High Court dealing with sand mining to slaughter point 
vividly described the horrendous calamity flowing from what may be described 
as mafia mining in the following words.^ ^ 
"Sand mining has an adverse destructive impact. Its disastrous effect is 
unimaginable. It has "Crippled the riverine ecology and depleted the 
groundwater table resulting in a nascent desertification process." It has been 
identified as the main reason for the water crisis. The potable nature of 
available drinking water is affected as the sweet water aquifers (recharge and 
purifier) are destroyed by quarrying. It has increased the base flow of 
groundwater to the rivers. 
Is it conceivable that a corporate titan is contemplating the operation of 
the construction of huge bore wells in the suburbs of Cochin in a parched 
village where people clamor of water for conversion into mineral water to be 
exported to Kuwait for the drinking water needs of the American Army which 
may be stationed there? An enterprise, Drink 'N' Fresh Beverages, has 
allegedly (though disputedly) got suction to begin preliminary work and the 
local people are getting ready for demonstration against the mega-negation 
because they have no water to drink while leaving their well go dry (or turn 
brakish) paddy fields ceasing to be cultivable if enormous volumes of water are 
exploitatively exported. Water is life for the life and not a commodity for sale. 
If it is F.D.I. (Foreign Direct Investment) that the country looks for from the 
35. AIR. May 2006, SC 1351 
36. Supra note 3, pp. 2-3. 
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insatiable greed of foreign investors, I hope that the state and Court will 
intervene on the side of the people rather than on the side of micro Corporate.^ ^ 
Krishna Iyer's observation clearly shows that the government is not 
much serious about the role of underground water. The above instance not only 
reveals government's apathy, but it also reveals the truth that the establishment 
is serving the interest of the corporate sector rather than masses. 
B. Ground Water Pollution and Article 21 
Role of Supreme Court 
Pure water is as essential for a living human being as air and other 
commodities. Now, the question of underground water has attained greater 
significance compared to earlier days because of the global concern for 
maintaining good health and decent living. Safe drinking water is obtained 
mainly through underground aquifers, which nowadays are being contaminated 
by industrial effluents as well as urban sewer systems. Besides, insufficient 
treatment methods, the greatest threat appears to be from the indiscriminate 
sucking of underground water either by manufacturing units or for irrigation 
purposes. No human civilization can flourish without readily available quantity 
of pure water, and above all water bom diseases have become greatest menance 
to the human existence. Thus the preservation of underground water needs to 
be addressed quite seriously. In the context of India, Article 21 of the 
constitution provides greater respite to the issue of underground water. 
By interpreting Article 21 of the citizens' "Fundamental Rights to life", 
the Supreme Court expanded its meaning to read several basic human rights 
37. Id, p.9. 
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into it. This jurisprudence fully developed with the decision of Supreme Court 
in the case of Francis Mullin.^ ^ Article 21, thereafter, began to expand in many 
directions to include implicitly within it the 'right to livelihood'"'^  and 'right to 
potable water'."^ ^ 
The court is now more concerned not only with 'right to life' but to 
'quality of life'. The judicial system in India has done a remarkable service by 
making an open declaration that the right against pollution and clean 
environment is a fundamental right. The question crops up as to who would 
determine that these rights are not being violated? What should be quality of 
water and whether the environment which has been provided for is a safe 
environment? To achieve the best answers of the above questions, a collective 
effort by all wings of the state is necessary. ' 
The word "Life" has also been used prominently in the Universal 
Declaration of Human Rights, 1948. The fundamental rights under the 
constitution are almost in consonance with the rights contained in the Universal 
Declaration of Human Rights as also the Declaration and the Covenants of 
Economics, Social and Cultural Rights to which India is a party having ratified 
them. That being so, since 'life' is also recognized as a basic human right, it 
has to have the same meaning and interpretation as had on that word by the 
Supreme Court of India in its various decisions relating to Article 21 of the 
Constitution. As a matter of fact the jurisprudence of personhood or the 
38. Francis Corali Mullin vs. Union Territory Delhi Administration, AIR 1981 SC 746. 
39. Olga Tellis v. Bombay Municipal Corporation, AIR 1986, SC, 180 
40. Attokoya Thangal v Union of India 1990(1) KLT 580 
41. Doabia, T.S. (J.): op.cit., p. 242. 
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Philosophy of right to live as envisaged by Article 21 enlarge its sweep to 
encompass human personality in its full blossom."*^  
According to dictionary meaning "Life" means, 'state of functional 
activity'. But the term as used in the Constitution does not mean mere 
existence. Life is the most cherished thing possessed by a man. This right one 
inherits by birth. This absolutism has not been curtailed or eroded. Article 21 of 
the Constitution is a constitutional command to every state to preserve the basic 
human rights of every person. Existence of right and its preservation has thus to 
be construed liberally and expansively. The Supreme Court of India feels that 
the right to life includes the quality of life as understood in its richness and 
fullness within the ambit of Constitution.'*^ 
The Indian Courts have embraced Judicial activism in developing 
environmental jurisprudence. The right to pollution free water is treated as a 
fundamental right. The concept of locus standi has been expanded so as to 
tailor environmental cases to fit into the frame work of public interest 
. . . . 44 
litigation. 
The real genesis of Environmental Law, much before the Rio Treaty of 
1992, and without reference to such concepts as 'sustainable development' and 
'precautionary principle' or 'polluter pays principle' can be traced to the 
Supreme Court decision in Ratlam Municipal Council case. Case by case the 
principles contained in the International law were enforced in Domestic law by 
the Superior Courts with the aid of Article 21 of the Constitution.'*^ 
42 Id. P. 263. 
43 State of Himachal Pradesh v. Umed Ram Sharma, AIR 1986 SC 847. 
44 Monga Seema; "Environmental Protection: A Legal Perspective", Cochin University Law 
Review, 1992, p.287. 
45 Dharmadhikari (J.); "Environment - Problems and Solutions", AIR 2003, p. 165. 
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The Supreme Court in Ratlam Municipal Council v. Vardhi Chandra 
has recognized the importance of pollution free environment and the status of 
human rights. Right to pollution free air and water was held to be a 
fundamental right under Article 21. monetary compensations for violation of 
Fundamental Right were also introduced. 
Coming to the right to pollution free environment as a right emanating 
from the right to life, the first case where Supreme Court recognized the right 
to clean environment as an integral facet of right to life. In Rural Litigation & 
entitlement Kendra v. State ofU.P^^ the Supreme Court ordered for the closure 
of those limestone quarries that had adversely affected the perennial water 
springs. The result of this order was that leases of limestone quarries were 
thrown out of business, but according to the court, it was a price that had to be 
paid for protecting and safeguarding the right of people's to life in the healthy 
48 
environment. 
In Ganga Pollution Case'*^ , the concluding observation of Justice K.N. 
Singh supports the expanded environmental approach - right to clean and 
healthy environment is a fundamental right under Article 21. He observed that 
pollution of river Ganga is affecting the life, health and ecology of Indo-
Gangantic plain. He concluded that closure of taimeries may bring 
unemployment, loss of revenue, but life, health and ecology have greater 
importance than revenue. 
46 AIR 1980 SC 1622 
47 AIR 1985 SC 652 
48 Id. p, 656. 
49 M.C.Mehta V Union of India AIR 1988 SC 1037. 
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Thus in all of the above cases, although specifically Article 21 has not 
been mentioned, but all the directions have been issued under Article 32, which 
surely can be understood on the basis that an unarticulated right, i.e. right to a 
wholesome environment is to be treated as a part of right to life. The right to 
life would be meaningful and effective, if a clean, healthy and unpolluted 
environment is made available to the citizens which ensure the dignity and well 
being of the individual. 
Again, in Subhash Kumar v. State ofBihar^^, the Supreme Court ruled 
that 'right to life is a fundamental right under Article 21 of the Constitution and 
it includes right to enjoyment of pollution free water, air for full enjoyment of 
life" and that if anything endangers or impair the quality of life, in derogation 
of laws, a citizen has a right to have recourse to Article 32 of the Constitution 
for removing the pollution of water on air which may be detrimental the quality 
of life." Similar view has been expressed in M.C. Mehta's case.^' 
Again, in M.C. Mehta v. Union oflndicc'^ the Supreme Court of India 
took note of the environmental pollution due to stone crushing activities in and 
around Delhi, Faridabad and Ballabhgarh complexes. The court was conscious 
that environmental changes were inevitable consequences of the industrial 
development in our country, but at the same time the quality of environment 
cannot be permitted to be damaged by polluting the air, water and land to such 
an extent that it becomes a health hazard for the residents of the area. Thus the 
50 AIR 1991, SC 420 
51 M.C. Mehta v Union of India, 2003 Cr.L. J. 2045. 
52 (1992)3 s e c 256. 
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Supreme Court of India once again, treated it a violation of Article 21 of the 
Constitution. 
The Supreme Court of India in the case of Virendar Gaur v. State of 
Haryana was of the opinion that interference with environment, ecology, air, 
water pollution, etc. should be regarded as amounting to violation of Article 21. 
Therefore, again, hygienic environment is an integral facet of right to healthy 
life and it would be impossible to live with human dignity without a human and 
healthy environment. 
Apart from above cases, the Supreme Court of India, in a case popularly 
known as H-Acid case^ "* observed "once the activity carried on is hazardous or 
inherently dangerous, the person carrying on such activity is liable to make 
good the loss caused to any other person by his activity irrespective of the fact 
whether he took reasonable care while carrying on such activity. The rule is 
premised upon the very nature of the activity carried on. It was concluded that 
polluting industries are "absolutely liable to compensate for the harm cause by 
them to villagers in the affected areas, to the soil and to the underground water 
and hence they are bound to take all necessary measures to remove sludge and 
other pollutants lying in the affected areas. In forming this view reference was 
made to Article 21, 48-A and 51-A(g) of the Constitution of India. 
The right to pollution free environment as a part of right to life was 
again reiterated in Vellore Tanneries case.^ ^ In this case, untreated effluents by 
the tanneries in the state of Tamil Nadu were being discharged in the river 
53 1(1992)2 s e c 977. 
54 Indian Council for Enviro Legal Action v Union of India AIR 1996 SCW 1069. 
55 Vellor Citizen's Welfare Forum v Union of India (1996)5 SCC 647 
210 
rendering the river water unfit for human consumption, contaminating the sub 
soil and spoiling the physico-chemical properties of the soil making it unfit for 
agricultural purposes. The Court held that it is the Constitutional and Statutory 
provisions to protect a person's right to fresh air, clean water and pollution free 
environment, but the source of the right is the inalienable right to clean 
environment." 
The concept of water pollution touches several aspects. How solid waste 
is to be disposed of, and how these rivers are to be cleaned are some of the 
issues which were looked into by the Supreme Court of India in a number of 
decisions. 
Underground water pollution has specific issues for the region of coastal 
belts, leathering manufacturing units of Calcutta and northern area river basin. 
In all three cases underground water will have to bear the problems of its 
quality. Great danger lies in over extraction of water in the Coastal region. It 
will add more saline water and thus shortage being created owing to overuse of 
the underground water. Same problems may also occur to the water of Yamuna 
river and the nearby water bodies of the Kolkata. The existing underground 
water sources will have definite role to degrade the quality of the water of 
Yamuna basin and the wetland of Kolkata. 
Once again, the Supreme Court of India in S. Jagannath v. Union of 
India held that sea beaches and sea coasts are gifts of nature and any activity 
polluting the same has to be prohibited. The intensified shrimp prawn farming 
industries by modern methods in coastal areas was found to be causing 
56 AIR 1997, SC, 811. 
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degradation of mangrove ecosystem, discharged of highly polluting effluents 
and pollution of potable as well as ground water. It was held that the said 
activities of the industries are violative of constitutional provisions contained in 
Article 21 of the constitution. 
Right to access of clean drinking water is equally a fundamental right. It 
is the duty of the State to provide clean drinking water to the citizens. It was 
accordingly held that state government can not grant exemption and permit to 
an industry to set up a plant which may lead to pollution of underground water 
resources or water bodies. The need for healthy environment was again 
recognized in this case, which is part of Article 21 of the Indian Constitution. 
This view was expressed by the Supreme Court in the case of Prof. M.V. 
Nayudu.^ ^ The emission of untreated waste water by the dyeing and printing 
units deprives the citizens of access to unpolluted groundwater, which is 
essential for their existence. Not only the groundwater by the way but the 
operation and working of the industrial units have also affected the quality of 
vegetables and crops, which are grown in the area. The owners of industrial 
units, unmindful of the environmental degradation are causing disturbance to 
the ecological condition for their self interest as their actions are hazardous to 
life within the meaning of Article 21 of the constitution of the India. Thus 
industrial units were directed to be shifted for enforcing the rights under Article 
21 of the Constitution of India and compelling the person to discharge their 
fundamental duties under Article 51-A(g) of the Constitution of India.^ * 
57 A.P. Pollution Control Board II v. Prof. M.V. Naidu (2001)2 SCC 62. 
58 Vijay Singh Puniya v. State of Rajasthan, AIR 2004, Raj. 1. 
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In M.C. Mehta v. Union oflndia^^ the Budkal and Suraj Kund lake are 
monsoon-fed water bodies. The natural drainage system of the surrounding hill 
areas feed these water bodies during rainy season. The mining activities in the 
vicinity of the tourist resorts would disturb the rainwater drains, which in turn 
may badly affect the water level as well as the water quality of these water 
bodies. The mining may also cause features and cracks in the sub-surface, rock 
layer, causing disturbances to the aquifers, which are the source of the 
groundwater. This may disturb the hydrology of the area. 
The Supreme Court of India was of the view that in order to preserve 
environment and control of pollution within the vicinity of the two tourist 
resorts it is necessary to stop mining in the area. The Apex Court further 
suggested that the action plan shall be prepared in such a way that it shall be a 
guiding tool also in the hands of the State Pollution Control Boards and 
Government agencies for enforcement of the Environmental Laws for the 
restoration of environmental quality of the area. Monitoring mechanism shall 
include frequency of monitoring for air quality, water quality, groundwater and 
solid waste etc.^ ° 
The Supreme Court while recognizing the importance of clean water 
supply issued several directives - since 1993 '^ - asking the Delhi and Haryana 
government to prevent untreated industrial effluents from being released into 
the Yamuna, and to this effect quite recently, the government of Delhi has 
announced the measures, which will be initiated to clean the Yamuna river 
from its being one of the most polluted rivers of the World. Delhi contributes 
59 AIR 2004 SC 4016 
60 Ibid. 
61 . The Times of India, February 1, 2008, p.l2. 
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57% of the pollution by way of garbage, effluents, untreated sewage, animal 
carcasses and other waste. With little sewage being treated, the water is 
becoming more and more toxic. The Yamuna remains relatively static for nine 
months in a year and so toxins, instead of getting flushed away, remain in the 
ft) 
water and soil for long periods, polluting the water table of surrounding areas. 
By heralding the measures to clean it, multiple problems will be minimized 
relating to the aquifers. 
In accordance with the different verdicts of the Supreme Court, it may 
be observed that the Apex Court has quite appreciately tried to attach prime 
significance to the quality of underground water in relation with the right to 
life. As Article 21 signifies that the right to carryout life should not be hindered 
in anyway. Thus the Supreme Court of India, has too given the due recognition 
to the fact through various verdicts, which clearly maintain that the 
requirements of clean water need to be managed so that no human being is 
deprived of the basic necessity of safe underground water. The level and 
quality of groundwater both are equally important because regular supply of 
water may not be possible without the optimum level of underground aquifers, 
and clean water is life line to provide survival of a person. And the right to life 
means clean water also which is enshrined in Article 21 of the Indian 
Constitution. 
Role of High Courts 
Apart from the provisions under the Water Act, there exists a clear 
Constitutional mandate for protection of environment including prevention of 
62. Ibid. 
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water pollution. By an activist interpretation of the provisions, the High Courts, 
in the last two decades, have substantially enriched environmental 
jurisprudence in India^ ,^ by extricating itself from the restrictive principles of 
locus standi '^', and using the instrument of PIL to maximum effect. 
At least High Courts have explicitly recognized environmental rights as 
part of Article 21 of the Constitution. Article 21 of the Constitution, which 
deals with the fundamental right to quality of life and personal liberty, are also 
directly relevant to the groundwater. Social action litigation, wherein a liberal 
interpretation of this Article was taken are many. However, cases related to 
groundwater are scanty .^ ^ The High Court of Kerala^^ was a forerunner when it 
said "Right to life is more than the right to animal existence and its attributes 
are manifold, as life itself A prioritation of human needs and a new value 
system has been recognized in these areas. The right to sweet water and right to 
free air are the attributes of the right to life. These are the basic elements, 
which sustain life itself" It was further held that excessive pumping of water 
and disturbance of its quality was violative of Article 21 of the Constitution. 
How unconcerned the government is about its environmental obligation 
can be seen in Rajiv Ranjan case.^ * In this case a chemical industry was 
discharging untreated trade effluents outside the factory premises causing grave 
problem of water pollution. This was also corroborated by the reports of two 
63 Upadhya Sunjey And Videsh: Water Laws, Air Laws And Environment, 2000, p.l5. 
64 Locus Standi means " A place of standing, standing in court, a right of appearance in a Court of 
justice, or a before a legislative body, on a given question"; Black's law Dictionary, 6th Ed, 
West Publishing Comp, 1990. 
65 Rama Devi P.; "Groundwater Development And a Legal Regulation", ILI1991, Vol. 33;4, p. 
616. 
66 Attokaya Thangal v Union of India, 1990 KLT 580. 
67 Ibid. 
68 . Rajiv Ranjan v. State of Bihar, AJR 1992 Pat. 86. 
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committees constituted by the Court. But the government of Bihar took the 
stand that it had no information of such pollution, and, therefore, no judicial 
action was attracted. How can the state government remain insensitive to the 
problems in the state? The Patna High Court without paying any heed to the ill 
informed regime of the government, directed the polluting industry to close 
down the industrial process forthwith. The Court further expressed the opinion 
"that the failure to protect the inhabitants of the locality from the poisonous and 
highly injurious effects of the distillery's effluents and obnoxious fumes 
amounted to an infringement of the inhabitants rights guaranteed under Article 
21 of the constitution of India".^ ^ 
In the state of Madhya Pradesh'", the underground water had excessive 
fluoride contents. This affected the quality of the drinking water and in turn 
caused major set back to public health like skeletal flurosis, dental flurosis and 
deformities in hands and legs. It was alleged that thousands of people were 
suffering from bone diseases; whereas the state government hardly took any 
precautionary measure for the supply of proper drinking water. A practicing 
advocate moved the Madhya Pradesh High Court against the state government 
for its apathy and gross negligence that it is not taking proper measures in this 
regard. 
However, the relevant'' part in the judgement was that plea of the 
counsel for the petitioner, to make accountable those who were irresponsive to 
this misery, was not allowed because, according to Mathur, C.J. speaking for 
69. Ibid. 
70 . Jariwala, CM.; "Governments Inactions in Environmental Matters: A Decades Exposure", ILI 
2004 Vol. 46, No. 4, Oct.-Dec, p. 509. 
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the division bench, 'we cannot haul them up for the lack of guidance'. In this 
pathetic scene, it was unfortunate that the culprits were given a clean chit. 
However, the court did not leave the miserable high and dry. It directed the 
Government of Madhya Pradesh to provide the victims free medicare and a 
compensation of Rs. 3000/- and Rs. 200/- each to those who had undergone 
surgery and also those suffering from dental flourosis respectively. In this 
effort the court did not leave any scope for the plea of financial bankruptcy 
which is a normal defence, rather it gave directions to the state government that 
financial difficulty was not to be raised in the way of providing treatment to the 
victims. 
Despite the unprecedented role being played by the judiciary, in certain 
cases it could not maintain the position, for instance, in the cases of Pepsi 
company and fluoride content, it failed to deliver the good. The mere 
justification it put forth was that legislative and executive bodies were bottle 
mark in the above cases. Such kinds of insufficient pronouncements may not 
only complicate the issues but there is every chance that the deteriorating 
condition of underground water may aggravate altogether. Judiciary needs to 
have great in this area so as to check the menace of the over exploitation, 
contamination as well as unwarranted utilization of the underground water. In 
the age of consumerism if the judiciary fails to deliver and intervene then of 
course, the concept of sustainable use of the previous natural resources like 
water will prove to be futile. 
Alike the non-serious and unconcerned approaches of judiciary, the case 
of Rajiv Ranjan of Bihar and above reported matter in Cochin University Law 
72 Id. p. 193. 
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Review (2002) reflects the similar kind of callous attitude being shown by the 
government of Bihar as well as Kerala, which in no way should have gone this 
way. 
C. Sustainable Development - Role of Supreme Court 
The time has ripened to create a congenial atmosphere and environment 
to bestow "sustainability of life" to all living creatures irrespective of our 
activities. The advancement of science and technology and industrialization has 
no doubt conferred many benefits, at the same time resuUed in over withdrawl 
of natural gift of nature i.e. groundwater and also brought in its trail of 
problems of water and land. While advancement and development is a must to 
every economy, it is also essential to ensure that no irreparable damage is 
caused to ecosystem. Hence, this paved the way for the approach of 
"sustainable development" to balance the exigencies of industrial growth 
against the trade of an environment concern.'•^  
The degree to which a nation can prosper depends on its productive, 
which is the efficiency with which it is able to utilize the natural resources of 
the environment to satisfy human needs and expectations. If the gains in 
productivity are to be sustained, resources must also continue to be available 
for all times to come. This requires that while providing for current needs the 
resources base be managed so as to enable, 'sustainable development'.''' The 
traditional concept that development and ecology are opposed to each other, is 
no longer acceptable, since 'sustainable development' is answer. Thus, the 
basic approach should be sustainable development in harmony with 
73 Prasad P.S.N.; "An Overview of March of Environmental and Pollution Control Law - Indian 
Scenario", AIR 1999, Vol. 86, No.9, p. 121. 
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environment. It would have to be ensured that all development programmes, in 
all sectors, should take environmental considerations fully into account. 
The most remarkable contribution of the Supreme Court has been the 
adoption of the right to sustainable development as a hard core principle of 
environmental law in India. The concept of sustainable development itself is 
comparatively young. It first appeared in the International Union for 
Conservation of Nature and Natural Resources (lUCN) Report of 1980 in 
respect of world conservation strategy. From there, it was picked up by the 
Report of the world Commission on Environment and Development in 1987, 
popularly called the Brundtland Report. The report itself was the product of 
900 days of deliberations by an international group of politicians, civil servants 
and experts on environment. 
The concept of sustainable development is in its infancy. Holmberg and 
Sandbrook identified some 70 definitions of sustainable development. 
However, a commonly accepted definition has been proposed by Mrs. G.H. 
Brundtland in her 1987 report. According to her, sustainable development is 
the development that 'meets the needs of the present without compromising the 
ability of future generations to meet their own needs'. This definition has a 
strong ethical orientation focusing upon the satisfaction of human needs rather 
than wants. It does not lay emphasis on the protection of environment in 
general. Many contemporary environmentalists are very critical of the concept 
of sustainable development because it licences economic growth. But the 
concept of sustainable development as a mass appeal precisely because it is a 
75 . Javed Talib; "Constitutionalising the Problem of Environment", ILI, Vol. 47, 2005, No. 4, p. 
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catch phrase capable of repetition in 'a parrot like fashion by environmental 
policy makers'. The Supreme Court has, however, been careful to distinguish 
between the concept of sustainable development and its definition by 
Brundtland preferring not to fall for any given content for the concept and thus 
open the way for an active definition of sustainable development with a varying 
content.''^  
In perspective of India, sustainable development ha:s gained currency 
to add the scenario of underground water and its quality. Though the term 
sustainable development has not been included in the constitution of India but 
the apex court of India's interpretation equates it with the connotation of the 
essence of the term, which is laid down in Articles 21, 47,48-A and 51-A(g). 
In a series of cases which may not be large in number but which 
have much economic significance, the Supreme Court had to consider the 
application of the principle of sustainable development. 
The first case involving claims to sustainable development was the 
Bichhri Village case , the court held that both development and environment 
should go hand in hand, in other words, there should not be development at the 
cost of environment and vice-versa, but there should be development while 
taking due care and ensuring the protection of the environment. The court did 
not refer in terms to the ideals of sustainable development. Nevertheless the 
situation in this particular case classically represents the conflict between the 
claims of development and the claims of sustainable environment. In fact 
76. Ibid, pp.531-532. 
77 . Indian Council for Enviro-Legal Action v. Union of India (1996) 5 SCC 281, para 31. 
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Jeevan Reddi J. portrayed the conflict in the opening words of his opinion 
which are worth reproducing. 
It highlights the disregard, nay, contempt for law and lawful 
authorities on the part of some among the emerging breed of entrepreneurs, 
taking advantage, as they do, of the country's need for industrialization and 
export earnings. Pursuit of profit has absolutely drained them of any feeling for 
fellow human beings - for that matter, for anything else. And the law seems to 
have been helpless. It is such instances which have led many people in this 
country to believe that disregard of law pays and that the consequences of such 
disregard will never be visited upon them - particularly, if they are men with 
means. 
The next case involves the same kind of problem related to tanneries 
• 7Q 
in Tamil Nadu. The tannery industry is a significant foreign exchange earner 
but its effluents are released on the lands, the rivulets and the rivers polluting 
the sub-soil water and arable lands. Facts indicated that the industries were 
reluctant to provide treatment of effluents. The court felt that even though the 
industry was earning foreign exchange and providing employment, 
contributing to development, 'it has no right to destroy the ecology, degrade the 
environment and pose a health hazard'. 
The court held that sustainable development is the answer to the 
problem of conflict between development and ecology. Without much 
discussion of the content of sustainable development the court held that 
sustainable development is a balancing concept and has been accepted as part 
78. Id, p. 217. 
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of the customary international law. The court even went one step further to 
declare that the precautionary principle and the polluter pays principle have 
been accepted as part of the law of the land in India. 
In A.P. Pollution Control Board II v. Prof. M. V. Nayudu (Retd.f^, 
the Supreme Court took the question for indepth consideration. The matter 
involved the question of permission for establishment of industry within 10 km. 
of the two big water reservoirs, the Himayat Sagar and the Osman Sagar, 
serving the twin cities of Hyderabad and Secunderabad. Jagannadha Rao J, 
speaking for the court, adopted the principle of sustainable development. It was 
asserted that in today's emerging jurisprudence, environmental rights are 
described as 3^^ generation rights. The United Nation's General Assembly has 
declared the right to sustainable development as an inalienable human right. 
Rio Conference was also referred to which adopted as principle 1 the principle 
that every human being is entitled to a healthy and productive life in harmony 
with nature. The judge went on to refer to the Earth Summit Meeting of 1997 
which reflected this principle. 
The reference to all these international sources clearly indicated the 
willingness of the Supreme Court to adopt the principle of sustainable 
development from the international domain as a basic principle of 
environmental law in India. Rao J categorically stated: 'There is building up, in 
various countries, a concept that a right to healthy environment and to 
sustainable development are fundamental human rights implicit in the right to 
"life". 
80. (200]) 2 sec 62. 
222 
The Supreme Court in the Nayudu case '^ weighed the claims of 
development against the claims of sustainability of the supply of pure water for 
drinking purposes. It gave precedence to the human need for drinking water 
over and above the possible economic advantage which could be generated by 
the industry for the state. 
The concept of sustainable development also finds support in the 
decision of this Court in the Case Narmada Bachao Andolan v Union of 
India^^ 
•83 
The Apex Court in the case of Essar Oil v. Halar Utkash Samiti 
was pleased to expound on this. Their lordships held : 
"Indeed, the very existence of humanity and the rapid increase in 
population together with the consequential demands to sustain the population 
has resulted in the concreting of open lands, cutting down of forests, filling up 
of lakes and the pollution of water resources and the very air that we breath. 
However, there need not necessarily be a dead lock between development on 
the one hand and the environment on the other. The objective of all laws on 
environment should be to create harmony between the two since neither one 
can be sacrificed at the alter of the other."^ '* 
The present case of Intellectual Forum Tirupati v. State of Andhra 
Pradesh & Others ^  relates to the preservation of and restoration of status quo 
ante of two tanks, historical in nature being existence since the time of Sri 
81 . Ibid. 
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Krishnadevayara, 1500 AD. The tanks are called 'Avilala Tank and Peruru 
Tank, which are situated in suburbs of Trupati Town which is world renowned 
popular pilgrim centre having every day inflow of tourists between one lakhs to 
two lakhs. Tank bed land for housing purposes was systematic destruction of 
percolation. The tank being in existence and were being put to use not only for 
irrigation purpose but also as lakes which were furthering percolation to 
improve the groundwater table, thus serving the need of the people in and 
around these tanks. 
The court held that, there is no doubt about the fact that there is 
responsibility bestowed upon the government to protect and preserve the tanks, 
which are an important part of environment of the area. 
The Court further held that, however, this court has often faced 
situations where the needs of environmental protection have been pitched 
against the demands of economic development. In response to this difficulty, 
policy makers and judicial bodies across the world have produced the concept 
of "sustainable development". 
In the light of the above discussions it seems fit to hold that merely 
asserting an intention for development will not be enough to sanction the 
destruction of local ecological resources. What this court should follow is a 
principle of sustainable development and find a balance between the 
developmental needs.^ ^ 
To safeguard the quality of the sources of groundwater, there must 
be efforts to adopt the methods of sustainable use. The present day need is not 
86 Ibid. 
87 Ibid. 
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mere problem for the mankind rather the main cause for concern is how to 
maintain the purity of the underground water so that the future generation is not 
deprived of fulfilling their requirements of using good quality water. 
To check the menace caused by underground water pollution, some 
of the basic principles evolved by the courts for protection and improvement of 
environment in general may be of great help. The major initiatives generated 
by the Courts are as follows : 
(i) The Principle of Precaution 
(ii) Polluter-Pays principle 
(iii) The Principle of Inter-generational Equity 
(iv) Public Trust Principle 
(v) Absolute Liability Principle 
The Principle of Precaution 
A basic shift in the approach to environmental protection occurred 
initially between 1972 to 1982. Earlier, the concept was based on the 
'assimilative capacity' rule as revealed from Preamble 6 of Stockholm 
Declaration ^^  The said principle assumed that science could provide policy 
makers with the information and means necessary to avoid encroaching upon 
the capacity of the environment to assimilate impacts. It is also presumed that 
relevant technical expertise would be available when environmental harm was 
predicted and thus there would be sufficient time to act in order to avoid such 
Stockholm Declaration 1972, Principle 6, "The discharge of toxic substances or of other 
substances and the release of heat, in a such quantities or concentrations as to exceed the 
capacity of the environment to render them harmless, must be halted in order to ensure that 
serious or irreversible damage is not inflicted upon ecosystem." 
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harm. But in the II principle of U.N General Assembly Resolution on the 
World Charter for Nature, 192, the emphasis shifted to the 'Precautionary 
Principle.^ ^ 
The 'Precautionary Principle' emerged in international instruments 
of mid 1980s, although it existed in some domestic legal systems.^ " The 
inadequacies of science is the real basis that has led to the precautionary 
principle of 1982. It is based on the theory that it is better to err on the side of 
caution and prevent environmental harm which may indeed become 
irreversible. The precautionary principle was recommended by the UNEP 
Governing Council in 1989. The Bergen Declaration on sustainable 
development in the European Community affirmed the principle in 1990. The 
"Caring for Earth" is a document produced by the joint Declaration of World 
Conservation Union, UNEP and World Wide Fund for Nature also recognized 
this concept. The Bommako Convention also powered the threshold at which 
scientific evidence might require action by not referring to "serious" or 
"irreversible" as adjective qualifying harm., The Earth Summit, makes mention 
of this. Principle 15 deals with the concept of precautionary principle. 
The development of the precautionary approach from Stockholm in 
1972 to Rio in 1992 is remarkable. The Rio Conference in 1992 is the high 
water mark of the development when precautionary approach is recognized as a 
norm for various nations to pursue. 
89 Doibia, T.S. (J.): op. cit. 147, 476. 
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The meaning of 'precautionary principle' is not clearly defined but it 
contemplates that any activity which poses danger and threat to natural 
resources is to be prevented. The term which is normally used is that this 
principle is meant to ensure "that a substance or activity, only a threat is to be 
prevented. The words "substance" would include introduction of material 
through human efforts; it is this human effort which has been termed as 
"activity".^ ^ In short precaution makes one to avoid possible danger. 
'Precautionary approach' is a principle meant to avert environmental disaster. 
In a nutshell, "prevention is better than Cure." This is sum and substance of the 
concept. The "precautionary principle" in the context of municipal law 
94 
means : 
(i) The state Government and the Local Authorities are supposed to 
anticipate and then prevent the causes of environmental degradation. 
They are supposed to check the activity. 
(ii) Merely because there is a lack of scientific knowledge as to whether a 
particular activity is causing degradation should not stand in the way of 
the Government; 
(iii) The onus of proof is on the actor or the developer i.e. the industries to 
show that the action is environmental friendly. 
Basing itself on this principle, the Supreme Court said in M.V. 
Naidu's case that it is better to err on the side of caution and prevent 
environmental harm than to run the risk of irreversible harm.^ ^ 
92 Doabia, T.S. (J.): op.cit. p. 474. 
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The apex court has through judicial activism expanded the scope of 
Article 32 and is utilizing it for fashioning new strategies for protection of 
environment. For example, the precautionary principle and polluter pays 
principle which are off shoots of the concepts of sustainable developments are 
being applied by the court in the context of protection of environment by 
utilizing article 32 in appropriate proceedings. It has been found that while the 
industrial and technological advancements are helping to raise living standard; 
they are at the same time very adversely affecting the natural environment and 
disturbing the ecological balance. Therefore, to prevent such effect on 
environment and ecology the court has applied the precautionary principle 
according to which the state and statutory authorities must foresee and prevent 
all the clauses of environmental degradation by taking appropriate measures. 
Indian Courts have started tending the precautionary principle with 
great care and enthusiasm as soon as it was bom. As early as in 1993, 
reclamation of wetlands for building a trade centre was prevented as the 
benefits of Wetlands to the society could not be weighed on mathematical 
nicety. Every body should be aware of the role wetland play in ground water 
recharge and discharge.^^ 
There is a long line of cases, beginning with Vellore Citizen's case.^ ^ 
In this case closure of tanneries in certain districts of Tamil Nadu was directed 
with a view to preventing, among other things, serious damage to ground 
water. The new concept of burden of proof was admitted in the Vellore case. 
96 People United for Better living in Calcutta v State of W.B AIR 1993 Cal. 215, 231. 
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The court state that "the onus of proof is on the actor or the developer to show 
that his action is environmentally benign. The special concept of onus of proof 
have now emerged and governs the law in our country too, as it is clear from 
Art. 47, 48 A and 5 l-A(g) of the Constitution of India. 
The Supreme Court of India in Indian Council for Environ-Legal 
Action Group v. Union oflndia^^ has explicitly recognized the 'Precautionary 
Principle' as a part of the of law of land. The 'Precautionary principle' makes it 
mandatory for the State Government to anticipate, prevent and attack the 
causes of environment degradation. The Supreme Court further observed in 
M.C. Mehta v. Union of India : 
'We have no hesitation in holding that in order to prevent the two 
lakes (Budhkal and Suraj Kund) from environmental degradation, it is 
necessary to limit the construction activity in the close vicinity of the lakes. 
The concept of the Precautionary principle has been very well 
defined by the Supreme Court in Prof. M.V. Naidu case.'"' The 'Principle of 
Precaution' involves the anticipation of environmental harm and taking 
measures to avoid it or to choose the least environmentally harmfiil activity. It 
is based on scientific uncertainty. Environment protection should not only aim 
at protecting health, property and economic interest but also protect the 
environment for its own sake. The precautionary duties must not only be 
triggered by the suspicion of concrete danger but also by way of justified 
98. AIR 1996 SC 1446. 
99 (1997) 1 Company Law Journal, 199. 
100 Id., p. 203 
101 A.P. Pollution Control Board v Prof. M.V. Nayudu, AIR 1999 SC 812. 
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concern or risk potential. The principle suggests that where there is identifiable 
risk or serious irreversible harm, it may be appropriate to place the burden of 
proof on the person or entity proposing the activity that is potentially harmful 
to the environment. This is often termed as a reversal of the burden of proof, 
because otherwise in environmental cases, those opposing the change would be 
compelled to shoulder the evidentiary burden, a procedure which is not fair. 
Therefore, it is necessary that the party attempting to preserve the status quo by 
maintaining a less polluted state should not carry the burden of proof and the 
party who wants to alter it, must bear this burden. 
The underlying'"^ idea behind the precautionary approach area that 
uncertainty should not be a pretext not to regulate, lack of scientific evidence 
should not be used to delay implementation of cost effective measures, the 
preventive and remedial action should not await presentation of conclusive 
scientific evidence of detrimental effect on environment. In the case of doubt 
on the effects on environment, no delay can be allowed for regulatory action. 
When an experiment does not confirm or disprove a hypothesis, the scientists 
can continue together information whereas the regulators cannot afford to await 
certainty. They should act swiftly, in anticipation of the environmental harm to 
ensure its elimination, justifying the old adage 'ounce of prevention is worth a 
proud of cure'. The precautionary approach is said to promote development 
of clean technology. Every big project affecting environment is likely to have 
such ill effect as rising of groundwater depletion, salinity and soil erosion, etc. 
102 Solange Mouthaana: International Environmental Law And the 1992 Rio Earth Summit. 
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The precautionary principle, therefore, obligates the authorities 
undertaking developmental activities based on large scale exploitation of 
Nature to take precaution against minimum possible degradation of Nature 
irrespective of lack of full scientific knowledge about it. The precautionary 
principle which is part of the concept of "sustainable development" has to be 
followed by the state governments in controlling pollution. It is when the effect 
of the project is known then the principle of sustainable development would 
come into play which will ensure that mitigative steps are and can be taken to 
preserve the ecological balance. 
A question arose before the Kamataka High Court'*''* as to whether 
the setting up of the hospital would affect the water bodies and as to whether 
the concept of precautionary principle was attracted or not? It was observed 
that the Board has to go into question as to whether the pollution which is 
likely to be caused falls within the category of 'negligible or non negligible 
environmental risk. This issue has to be determined on the basis of the 
principle known as precautionary principle. It was further observed that 
hospital being an institution which is essential to improve the quality of human 
life, its establishment falls within the concept of sustainable development. It 
was further observed that as the area has not been declared as a sensitive area 
therefore, it is not possible to ascertain any potential non-negligible danger to 
environment by restoring to the principle known as precautionary principle. 
Ultimately it was observed that the Board should make a detailed study and it 
was only thereafter a decision should be arrived at. 
104 . Vijay Nagar Educational Trust v Kamataka State Pollution Control Board AIR 2000 Kart. 123. 
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The Polluter - Pays Principle 
Some of the standards have been adopted through separate 
international Conventions for protection of particular resources. The most 
important resources are identified as water quality and the level of ground 
water. For example, the dumping of waste at rivers may cause harm not only to 
aquatic life but also pollute underground water of surrounding areas. Undue 
exploitation of ground water would cause desertification. The efforts to address 
this problem has led to the emergence of the concept of integrated pollution 
control, which requires states and project operators to consider and minimize 
the impact of activities on all environmental resources at each stage of the 
process related to these activities. The emergence of international law has 
recognized the importance of environmental information techniques and 
participation of citizens in decision making processes.'"^ 
The 'polluter pays" principles was promoted by the Organization for 
Economic Co-operation and Development (OECD) during the 1970s when 
there was increasing public interest in environmental issues. This period saw 
demands on Government and other institutions to introduce policies and 
mechanisms for the protection of environment and the public from the threats 
posed by pollution in a modem industrialized society.'°^ 
The polluter pays principle has not been incorporated into the 
European Community Treaty as part of the new articles on the environment, 
which are to be introduced by the Single European Act of 1986. Article 130R 
105 Supranote45, p. 164. 
106 Carolyn Shelboum; "Historic Pollution - Does the Polluter Pay", Journal of Planning and 
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(2) of the treaty states that environmental considerations are to play a part in all 
the policies of the community, and that action is to be based on three 
principles- the need for preventive action, the need for environmental damage 
to be rectified at source; and that the polluter should pay. 
The international agreements now insist on two essential aspects : (i) 
ensure that in the multilateral development lending institutions incorporate 
environmental considerations into their activities and (ii) ensure availability of 
international public sector funds to assist developing countries in meeting the 
costs associated with increasing stringent international environmental 
requirements. 
OECD's definition of the principle is that the polluter should bear the 
expenses of carrying out measures decided by public authority to ensure that 
the environment is an 'acceptable state' such measures must not be 
accompanied by subsidies causing significant distortions in international trade 
and investment.'*'^  
The Polluter Pays principle means that the absolute liability for harm 
to the environment extends not only to the compensation of the victims of 
pollution but also to the cost of restoring the environmental degradation. 
Redressal of the damaged environment is a part of the process and as such the 
polluter is liable to pay the cost to the individual sufferers as well as the cost of 
reversing the damaged ecology. In short, whosoever, is responsible for causing 
pollution should meet the cost of mitigating the damage caused."'* 
107 Supra note 16, p. 284. 
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The concept is not new. The Municipal Laws did contain provisions 
for imposition of fines, if damage was caused to the environment. Various 
Municipal Acts governing the municipal areas contained chapters for seeing 
that the town and cities remain in proper healthy and sanitary surroundings. 
These statutes contained power to impose fine, realize penalty and also to 
change fines. Therefore, to say that the concept of calling upon a person who 
caused pollution to pay the cost of that pollution is something new is not apt. 
Only a new terminology has been adopted.'"' 
Thus, the 'Polluter Pays' principle is essentially a principle of 
economic policy for allotting the cost of pollution, rather than a legal principle. 
But it has certain implications for the development of international 
environmental law. The principles of 'let the polluter pay' and the principle of 
'equal access and non discrimination' now stand well established through these 
conventions and is significant in the development of environmental law. The 
Stockholm Declaration has the tacit support of many state governments and it 
is therefore suggested that the principles contained in the Declaration 
Constitute Customary international law, there would be no difficulty in 
accepting them as a part of domestic law. 
The 'polluter pays principle has already been ufilized by the 
Supreme Court in several cases to do justice to both environment and victims 
of environmental pollution. 
The 'Polluter Pays Principle' has been held to be a sound principle 
by the Supreme Court in H-Acid Case.'"' The court observed that the principle 
109 Id, p. 486. 
110 Indian Council for Enviro.Legal Action v Union of India. AIR 1996 SC 1446. 
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on which the Hability of the respondents so defray the costs of remedial 
measures will be determined is the "polluter pays" that is, the responsibility for 
repairing damages is that of the offending industry". 
The Supreme Court further observed that "we are of opinion that any 
principle evolved in this behalf should be simple, practical and suited to the 
condition obtaining in this country."'" 
The Court ruled thus: "Once the activity carried on is hazardous or 
inherently dangerous, the person carrying on such activity is liable to make 
good the loss caused to any other person by his activity irrespective of the fact 
whether he took reasonable care while carrying on his activity. The rule is 
premised upon the very nature of the activity carried on." 
The rule has recently been applied by the Supreme Court in Motal's 
case."^ The apex court found the motal responsible for causing disturbance in 
natural flow of Beas River and ordered to pay Rs.lO lakhs as the cost for 
ecological balance'. The Court while awarding damages also enforces the 
'Polluter Pays Principle'. The polluter is under obligation to make good the 
damage caused to the environment. The court held that pollution is a civil 
wrong. By its very nature, it is a tort committed against the community as a 
whole. A person, therefore, who is guilty of causing pollution has to pay 
damages for restoration of the environment and ecology. In addition, to 
damages, the person guilty of causing pollution can also be held liable to any 
111 Id., p. 1465 
112 Id, p. 1446. 
(i) Vellor Citizen's Welfare Forum v. Union of India, AIR 1996 SC p. 2715. 
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exemplary damages so that it may act as different for others not to cause 
pollution in any manner. 
The Polluter pays principle was also applied in the Shrim Culture 
Case."'* Where the Supreme Court directed the central Government to 
constitute separate authorities under section 3(3) of the EPA and directed the 
authorities to assess the loss to the ecology-environment and recover the 
amount from the polluters. In Calcutta Tanneries"^ case, the task of assessment 
and recovery of restoration costs was assigned to an authority appointed by the 
state government. Thus the principle of polluter pays was enforced. 
The Supreme Court in Re Bhavani River Case,"^ directed an 
independent environmental agency, NEERI to inspect the affected area and 
assess the damage caused by discharges from the sugar factory. The Supreme 
Court remanded"^ the matter to the Madras High Court, with a direction to 
look into the National Environment Engineering Research Institute (NEERI) 
reports and 'examine the question of the restitution of the areas damaged on 
account of the pollution already caused. 
Perhaps the most effective approach was the one adopted by the 
Supreme Court in the Patencheru Case."^ Here, the court was dealing with 
extensive loss suffered by the farmers on account of damage to crops from 
contaminated surface water. The court accepted the loss estimated at Rs. 
28,34,000 by a team of government officials, directed the state government to 
114 S.Jagannathv Union of India; AIR 1997 SC 811. 
115 M.C. Mehta v Union of India c( 1992)2 SCC 44. 
116 Re Bhvani River v Shakti Sugar Mill (1998)2SC 601. 
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deposit fiill amount in the court to enable distribution to the farmers, and 
ordered the state to recover the entire amount from industry."^ 
The emission of untreated wastewater by the dying and printing units 
deprives the citizens of access to unpolluted groundwater, which is essential for 
their existence. The High Court'^ ° on the principle of polluter pays directed that 
each of industrial units shall pay to State Industrial Corporation 15% of its 
turnover by way of damages. 
Keeping in view the global concerns about the quality of 
groundwater and also the maintenance of ground water table, the judiciary in 
India initiated several legal as well as procedural mechanism to protect the 
water. The measures adopted by the judiciary incorporate into its ambit two 
significant principles namely, precautionary principle" and 'polluter pays 
principle" to save the underground water. It is, therefore, submitted that to 
protect the groundwater resources from pollution, the 'polluter pays principle' 
and 'precautionary principle' must be applied strictly. These principles will 
serve as deterrent as well as remedial both. 
The Principle of Intergenerational Equity 
Another principle that has emanated from the concept of sustainable 
development is the principle of intergeneration equity. According to this 
principle the present generation should not use the natural resources and 
environment in a manner detrimental to posterity. In other words, 
intergenerational equity refers to the right of each generation of human beings 
119 The Estate of Rs.2834000( 1995)6 Scale 578 was revised to Rs. 139,09737 (1996)5 scale 412. 
The State government was directed to deposit the larger amount as well. 
120 Vijay Singh Puniya v State of Rajasthan AIR 2004, Raj., p. 1. 
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to get benefits from the cultural and natural inheritance from past generations 
as well as the obligation to preserve such a heritage for future generations. 
The Court in Ganesh Wood Products v, State of Himachal 
Pradesh^^^ relied on the principle of inter-generational equity and explained 
that inter-generational equity means the concern for the generations to come. 
The present generation has no right to imperil the safety and well being of the 
next generation or the generations to come thereafter. 
The apex court has incorporated this principle of intergenerational 
equity in its newly developed environmental jurisprudence and applied in its 
Prof M.V. Naidue'^ ^ case, and held that the principle of inter-generational 
equity is of recent origin. The 1972 Stockholm Declaration refers to it in 
Principle 1 and 2. In this context, the environment is viewed more as a resource 
basis for the survival of the present and future generations. Several 
international convention and treaties have recognized the above principles. 
Similarly, in the CRZ Notification Case'^ ,^ the Court observed that 
environmental statutes were enacted to ensure a good quality of life for imbom 
generations since it is they who must bear the brunt of ecological degradation. 
Furthermore, the principle of inter-generational equity, has also been 
adopted while determining the case of Motal Case.'^ '* The Supreme Court went 
on to categorically enshrine the principle as a sound law in the Intellectual 
Forum Triputi case'^^ and held that "Principle of Tnter-generational Equity' 
also to be applied for protecting natural resources." 
121 AIR 1993 SC 159. 
122 A.P. Pollution Control Board v Prof. M.V. Naydu 1999 AIR SCW 434 para 51. 
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The Kamataka High Court in Mat hew Lukose v. Karnataka SPCB 
explaining the inter-generational equity and held that, the world belong to us in 
usufruct, but we owe a duty to the posterity and to the unborn to leave this 
world at least as beautiful as found it. 
The principles mentioned above wholly apply for adjudicating 
matters concerning environment and ecology. These principles must, therefore, 
be applied for protecting the natural resource of this country. 
Judiciary's main cause for concern is the concept of 
"intergenerational equity", which signifies that the most precious resource as 
water requires for judicious use. The emphasis should be accorded to 
sustainability of the water resource, i.e. the exploitation and uses should be 
based on the need of not only for the present generation but it must be left for 
the future generation as well. 
Public Trust Principle 
Another legal doctrine that is relevant to this is the 'Doctrine of 
Public Trust'. A public Trust doctrine underlines the importance of gifts of 
nature and seeks to protect the nature and its gifts which no computer may be 
able to register or record. 
The doctrine of public Trust' was first developed as a legal theory 
within the precincts of the Roman Empire'. It was founded on the principle that 
the Government is the role proprietor of certain common properties such as 
rivers, seashore, forests and the air, in trusteeship for the free and unimpeded 
126 1990(2) Ker LT 686. 
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use of the general public. According to Roman Law, these natural resources 
are either owned by none (resnullius) every one in common (res communes). 
When this concept came to be operated by the English common Law, then it 
was indicated that the sovereign could own these resources but the ownership 
was limited in nature. These resources were treated to have been held in trust 
by the Crown for benefit of the general public. ^ ^^  
Ultimately, in course of time, this doctrine of public trust has come 
to hold the view that natural resources of great importance to the people as a 
whole should not be made available freely to everyone irrespective of status of 
life. This doctrine has not been applied in the environmental law because 
according to this doctrine the state is the trustee of the environmental and as a 
trustee has the "affirmative duty" to protect and improve the environment for 
benefit of the people who are the ultimate beneficiaries. The Constitutional 
duty entrusted upon the state to protect and improve natural environment is 
based on the "Doctrine of Public Trust". This public trust doctrine has a vast 
potential and helping the judiciary to scrutinize the executive and legislative 
actions of the state in the realm of environmental protection.'^ ^ 
This doctrine, though in existence during Roman period was 
enunciated in its modem form by the U.S. Supreme Court'^°, where the court 
held that the bed or soil of navigable waters is held by the people of the state in 
their character as sovereign, in trust for public uses for which they are adopted. 
127 Supranote6, p. 271 
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The State holds the title to the bed of navigable waters upon a public trust, and 
no alienation or disposition of such property by the State, which does not 
1 "3 1 
recognize and is not in execution of this trust is permissible. 
The Supreme Court of California, in well known Mono Lake Case 
summed up the substance of the doctrine. The court said : 
"Thus the public trust is more than an affirmative of state power to 
use public property for public purposes. It is an affirmation of the duty state to 
protect the people's common heritage of streams, lakes marshland and 
tidelands, surrendering the right only in those rare cases when the abandonment 
of the right is consistent with the purposes of the trust. However, when the state 
holds a resources that is freely available for the use of the public". 
According to Prof. Sax's'" article on this subject is considered to be 
an authority, three types of restrictions on Governmental authority are often 
thought to be imposed by the Public Trust Doctrine: 
(i) The property subject to the trust must not only be used for a public 
purposes, but it must be held available for general public 
(ii) The property may not be sold even for fair cash equivalent, 
(iii) The property must be maintained for particular types of use. 
The Indian judiciary is also applying this doctrine in disputes having 
significant environmental importance.''''' The doctrine in its present form, was 
131 Ibid. 
132 National Audubon Society v Superior Court of Alpine Country, 33 Cal.419. 
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incorporated as a part of Indian law by this Court in the Span Motel's case 
and held that "Our legal system, based on English Common law, includes 
public trust doctrine as part of its jurisprudence. The state is the trustee of all 
natural resources, which are by nature meant for public use and enjoyment. 
Public at large is the beneficiary of the sea shore, running waters, air, forests 
and ecologically fragile lands. The state as a trustee is under a legal duty to 
protect the natural resources. These resources meant for public use cannot be 
converted into private ownership."'^ ^ 
Consequently, in an attempt to enhance the effective use of the 
principle, the court further held that the public trust doctrine, was a part of the 
law of the land." 
Fluctuating groundwater tables in different part of the country had 
caused hardship to the problem. In view of this problem, the apex court has 
been giving special attention, while taking into consideration of the problem, it 
was observed that "Tanks are important part of an environment of the area. 
Government is responsible to protect and preserve historical tanks qua concept 
of 'sustainable development' and public trust doctrine'. The judicial system 
should be more active in taking care of these problems".'^ ^ 
The principle mentioned above wholly apply for adjudicating matters 
concerning environment and ecology. These principles, must, therefore, be 
applied in full swing for protecting the natural resources of this country. 
135 M.C. Mehta v Kamal Nath AIR (1997)1 338 SCC 413. 
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Similar view was taken by the High Court of Kerala in the matter of 
Perumatti Gram Panchayat v. State of Kerala'^^ also known as the landmark 
''Coca Cola Case" decided on the issue of the excessive exploitation of 
groundwater. The judgement delivered by the High Court are reiterated below : 
"The Public Trust Doctrine primarily rests on the principle that 
certain resources like air, sea waters and the forests have such a great 
importance to the people as a whole that it would be wholly unjustified to make 
them a subject of private ownership. The said resources being a gift of nature, 
they should be made freely available to everyone irrespective of the status in 
life. The doctrine enjoins upon the government to protect the resources for the 
enjoyment of the general public rather than to permit their use for private 
ownership or commercial purpose. 
Our legal system - based on English common law - includes the 
public trust doctrine as part of its jurisprudence. The state is the trustee of all 
natural resources, which are by nature meant for public use and enjoyment, 
public at large is the beneficiary of the seashore, running waters, airs, forests 
and ecologically fragile lands. The state as a trustee is under a legal duty to 
protect the natural resources. These resources meant for public use cannot be 
converted into private ownership." 
In view of the above authoritative statement of the honourable 
Supreme court, it can be safely concluded that underground water belongs to 
the public. The State and its instrumentalities should act as trustees of this great 
wealth. The State has got a duty to protect ground water against excessive 
138. 2004 (l)KLT, 731. 
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exploitation and the 'inaction of the State in this regard will tantamount to 
infringement of the right to life of the people guaranteed under Article 21 of the 
Constitution of India. The Apex Court has repeatedly held that the right to 
clean air and unpolluted water forms part of the right to life under Article 21 of 
the Constitution. So, even in the absence of any law governing ground water, I 
am of the view that the Panchayat and the State are bound to protect ground 
water from excessive exploitation. 
Absolute Liability Principle 
Apart from adopting some settled principles, Supreme Court has 
evolved new strategies to deal with pollution cases. Through its judicial 
creativity, the judiciary has embarked upon the judicial legislation by making 
them up the gaps of legal vacuum. 
In M.C. Mehta v. Union of India^^^ case is one the example of 
judicial activism which has helped to propound a novel approach in the context 
of imposition of liability in case of leakage of dangerous material from 
industrial undertakings. In this case, the Supreme Court found English rule of 
strict''**' liability unsuited to meet the disastrous situation caused by hazardous 
industries because the rule is subject to certain exceptions. 
It all indicates that Supreme Court was clearly in favour of retaining 
hazardous industries but simultaneously it was concerned about their liabilities 
also. The Court was of the view that the enterprise undertaking hazardous or 
inherently dangerous activities is under an obligation to conduct such activities 
139 M.C. Mehta v Union of India AIR 1987 SC 965. 
140 Ryland v Flatcher (1868) LR 3 HD 330. 
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with the highest standards of safety and held them liable absolutely to 
compensate for the harm which results on account of such activities. The 
enterprise engaged in such hazardous or inherently hazardous activity has to 
indemnify all those who suffer on account of the carrying on such hazardous or 
inherently dangerous activity regardless of whether it is carried on carefully or 
not. The Court made it clear that we cannot allow our judicial thinking to be 
construed by reference to law as it prevails in England or any other foreign 
countries. Creating a new indigenous jurisprudence of absolute liability the 
court said that "the exceptions in Ryland case were not applicable." The 
standard of liability now laid down by courts is in consonance with 
constitutional norms and social mores. 
Further, the issue relating to liability of hazardous industries came 
for discussion in Bichhori case''*^ In this case the court while upholding the 
validity of the rule of absolute liability as laid down in oleum Gas leak case 
said that it is the most appropriate and binding principle in the case of 
hazardous industries regardless of whether activities of such industries were 
being carried on carefully or not. 
These above cases are significant as it evolved a new jurisprudence 
of liability to the victims of pollution caused by an industry engaged in 
hazardous and inherently dangerous activity.''*^ Although it did not specifically 
declare the existence of the right to clean and healthy environment in Article 
21, the court evolved the principle of absolute liability of compensation 
141 AIR 1995, 5. 
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through interpretation of constitutional provisions relating to life and to the 
remedy under Article 32 for violation of fundamental rights. Now the court was 
manifestly referring to the concept of right to life in Article 21 and the process 
of vindication of that right in Article 32. The urgency which court are attaching 
to environmental problems and the strictness with which they are issuing 
directions after directions to state instrumentalities for protecting and 
improving the environment shows our court's concern for conserving the 
environment and enforcing the provision of various environmental laws. The 
pragmatism and ingenuity with which environmental consciousness and 
concern has been created, developed and enforced show judicial activism. It 
has gone a long way in safeguarding and protecting the environment. 
Thus in a nut shell it can be said that an active judiciary may adopt 
various means to meet the growing needs of a society. One of the major 
vehicles of justice in this regard is the public interest litigation. As public 
interest litigation we now want public interest science. Public interest science 
would mean development through science in a manner to best protect peoples 
144 
mterest. 
Indian judiciary started adopting the concept of public interest 
litigation for protecting various interests of the society including its 
environment. Judicial activism may not only serve to improve the dynamism of 
the existing laws and jurisprudence but also leads to newer directions and fields 
where legal system has not developed at all. One of the classic examples in this 
regard would be environmental protection, with the limited number of 
144 Supra note 45, p. 164. 
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legislations, the judiciary went on to adopt newer strategies to fill the gaps. In 
the 1980s the judiciary started playing an active role. The enthusiasm shown by 
the judiciary in protecting the environment is remarkable. The Courts in India 
have developed environmental law which finds mention and appreciation in 
international forums as models to be emoUiated by other nations. 
For resolving this such issues concerning human life, judiciary is the 
proper forum which gets assistance both from the executive and the legislature 
as also from the people coming before it with complaints. The constitutional 
forum provided by High Courts and Supreme Court is being frequently resorted 
to by invoking the new technique of Public Interest Litigation. The remedies 
available in the environmental law are, therefore, resorted to only very 
rarely.''' 
There are large numbers of cases where the Supreme Court and 
various High Courts interfered to save the environment. That is a laudable 
work but it is also true that finally it is for the executive to provide 
environmental safeguards. We hope that in the coming future executive will 
perform its constitutional obligation and provide machinery to implement the 
existing laws for the protection of the environment. The judiciary's role is 
important specially in the context of sustainable development. 
Now, the situation is changed with regard to the judicial 
accessibility. After the comprehensive interpretation of the Article 21 of the 
Indian Constitution, Judiciary provided wider base to the citizen to contain the 
violators of the environmental norms. 
145 Id., p. 167. 
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Yet the important of the route is acknowledged as one of the 
important avenues to be pursued. Judicial activism has played a fruitful role in 
generating public awareness. Judicial activism of its own can not ensure 
environmental protection. A more comprehensive approach is needed, which 
must also incorporate other ways of giving environmental problems the 
attention they deserve. 
Last but not least, pure and safe water is essential to human life, yet 
the underground water is being degraded .In one of the significant measures, 
pollutants should face legal liability if they discharge substances that are later 
found to cause harm to water. Any violation may be equated with the question 
of right life. Environmental legislation is made to protect our environment as a 
whole. The presence of a legislation to protect water does not necessarily mean 
that the problem is addressed. For environmental legislation to be implemented 
effectively there has to be an active judiciary, which is there in India. But to 
execute the directions and judgements of the Court a conscious and obedient 
executive is also required. 
ConcCusion 
and 
Suggestions 
CONCLUSION 
The conclusions arrived at pursuant to this research work are as under : 
The need for development and management of water resources 
especially ground water resources, has become vital keeping in view the 
problem related to water scarcity at national and international level. This has 
begun to threaten not only the food scarcity but also environment. The problem 
is getting intensified and more widespread over the years. 
The problem of water shortage is caused both by human activities and 
natural upheavals from time to time. Irrigation of the agriculture land through 
ground water is needed immensely for green revolution. Availability of drilling 
technology and gifts of scientific inventions have led to multifold increase in 
groundwater abstraction structures, hence exploitation of resources. On the 
other hand, in the canal command areas excessive application of water in the 
head reaches for long time with poor outlet system has led to the problem of 
waterlogging and soil salinity under major irrigation projects and deltaic areas. 
At present the problem of water shortage is local at the national and 
international level because of excessive exploitation. In Indian context the 
dependence more on ground water for the water uses i.e. in irrigation sector, 49 
per cent of net irrigated area is covered by ground water. This absolute 
ownership concept has allowed an unlimited withdrawal of groundwater by the 
owners beneath their land. This matter should be taken up at appropriate 
government level to ensure the legal position of ground water ownership. 
Secondly, more serious and grave problem is that the available ground water is 
contaminated and polluted at different levels. 
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Ground water pollution occurs as a result of municipal, agricultural and 
industrial wastes, oil fields and mining wastes, septic tank and cesspools. Sea 
water intrusion generally encounter pollutants of biological nature, toxic and 
radio active substance and chemical compounds. It is high time that a control 
over the hazardous sources of pollution is applied for restraining the spread of 
the contaminants through the aquifer. Ground water restoration methods 
includes physical contaminant techniques hydro-dynamic control, withdrawal 
and treatment, biodegradation etc, but little or negligible work has been done 
effectively on scientific basis except in the field of effluents. Artificial recharge 
of ground water and rainwater harvesting are commonly accepted techniques 
for augmentation of groundwater resources. 
The gravity of groundwater scarcity and pollution has awakened the 
man from his materialistic slumber. Pursuant thereto efforts are being put in to 
find the solution to this problem. 
United Nations Organization has played a pioneering role in these 
direction. Its conferences on Human Environment held at Stockholm in June 
1972, and Rio de Janerio in June 1992, are the milestones while Rio 
Declaration and Agenda 21 have drawn a blueprint of the environmental 
agenda for the future. Earth Summit +5, 1997 was aimed at further 
implementation of Agenda 21 and World Summit on Sustainable Development 
(SD) Johanesburg, 2002 was an audit of what was achieved and the way 
forward. The Declaration is an important milestone for the international 
environmental movement. 
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The problem of water scarcity is more concerned to ground water and 
environment pollution that led to massive growth of international law. The 
regulation and control of pollution is very much essential for the enforcement 
of international law. Under Art. 253 of Constitution of India, the Govt, of India 
could adopt the international law and make it domestic law for its enforcement. 
Environment has been the matter of great concern for the government 
and public at large for ensuring the right to life envisaged under Part III of the 
constitution of India in the form of Fundamental rights. The collective effort of 
inhabitants and government is needed for improving our quality of life. This 
can only be achieved by the stringent law and its enforcement and by invoking 
the principle of liability. 
Right to health and like other rights as indicated in Art. 21 including the 
right to portable water should be ensured by all. After the Stockholm 
Declaration, the Constitution has been suitably amended by inserting Art. 48-
A, Art. 51A(g) which perceive that each one of us has a duty to make 
contribution for giving others a healthy and happy life. 
Realising the inadequacy of existing legislation relating to environment 
pollution, the government enacted Acts such as Environment (Protection) Act 
1986, Water (Pollution & Prevention) Act 1974, The Water (Prevention and 
Pollution) CESS Act, 1978 and many more rules such as Environment 
(Protection) Rule, 1986, Water (Prevention & Control of Pollution) Rules 
1975, Bio-medical Waste (Municipal & Solid Waste Management Rules) 2000 
etc. 
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The active participation of different agencies, organizations committees, 
experts, courts and citizens involvement and intervention can ensure the 
environment protection and preservation. 
The existing law governing groundwater abstraction and use needs 
reorientation. The new concept must be based on the correct understanding of 
the inter-relationship between development and management of water and 
environment as a whole taking into account the different phases of water 
occurrence in the atmosphere, on the land, in the soil. The underground water 
resources should be maintained, improved and allocated for the highest 
beneficial use. World Commission on Environment and Development in its 
report stressed the need for controls, fiscal or regulatory over the excessive 
abstraction of groundwater beyond the reaching capacity of the aquifer. 
In M.C. Mehta Vs/ Union of India' Supreme court observed, 
"It is unfortunate that although Parliament and State Legislatures have 
enacted the aforesaid laws imposing duties on the Central and State Boards and 
the municipalities for prevention and control of pollution of water, many of 
those provisions have just remained on paper without any adequate action 
being taken pursuant therefore". 
The enforcement of pollution control laws in India has thus evidently 
remained uncertain. In this respect the structural difficulties and the drawbacks 
hampering the deterrent value of the statute itself need to be taken care of. 
Regarding the deterrent effect of the legal provisions, it is not the quantum of 
punishment but the certainty of infliction of that punishment which matters a 
'. AIR 1988 SC 1115, p. 1121. 
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lot to have a kind of detterent effect. So the provisions of law need effective 
enforcement by the implementing machinery thereto. However, the strategy, 
approach and coordination in the enforcement machinery also need to be 
received with the long term perspective. 
The desired enforceability can better be achieved by providing not 
merely for legal sanctions but also combining it with social sanctions and 
facilitate the performance of the task through exemplary role models. The 
element of compulsion in legal sanction when combined with the natural urge 
for obedience of the norms to attract social approbation would make the willing 
citizens to participate in the exercise. The real task is to frame such methods 
which can have the potential to boost the citizens especially youth to be party 
to this task in the long run. 
The judiciary has assumed a pro-active role and has adopted multiplicity 
of ftinction within its kitty, it is at once a public educator, a policy maker, and 
also a super administrator, and more generally, amicus environment and on 
appropriate occasions sought inspiration from international laws and principles 
to enforce, strengthen and widen the environmental discourse in India. The 
international concept of sustainable development is one such international 
principle on which judiciary especially the Supreme Court has recently relied 
upon to sustain the growth of environmental jurisprudence. Many principles are 
found out to emanate from the concept of sustainable development, for 
example, the Supreme Court has found out that inter-governmental equity, use 
and conservation of natural resources, environmental protection, polluter pays 
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principle precautionary principle and public trust doctrine are some of the 
principle that have emerged out from the sustainable development concept. 
Last but not least, in the next half of this century, ground water resource 
is likely to become a very serious and grim problem from which there is no 
escape. Hence the government has to consider ground water pollution as well 
as its preservation and protection on the priority basis. Legislations in respect 
of ground water preservation have to be considered in a holistic fashion so that 
these legislations can become a document for rest of the developing countries. 
Success of every move would depend on the scale, frequency and the manner 
in which it is carried on. We have to keep in mind that we can not make more 
rains, so we have to manage water very carefully. It might just rescue us from 
water famine and scarcity and also sustain for higher growth in agriculture. 
Suggestions : 
In the concluding summation, a meagre attempt has been made to lay 
down following suggestions in the Indian context -
I. The support and cooperation of political parties is vehemently needed 
for effective implementation of ban or restricting pumping of ground 
water to promote sustainable ground water management. 
2. The government should create public awareness and acceptance of legal 
provisions, subsidized power supply for irrigation purposes to farmers 
should be avoided except to the socially, economically backward people 
and small farmers. 
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3. It has been seen that no efforts has been made to recharge the 
underground water resources. All the ponds and lakes in the villages and 
towns have been encroached by people. They have been turned into a 
colony. The result is that all rainy water becomes useless leaving the 
wells dry. It is therefore submitted that an obligation must be imposed 
on the panchayat and Municipality to revive the culture of ponds and 
lakes so that the underground water level may be maintained. In urban 
areas also, harvesting of rain water should be made mandatory so that 
water stored could be used for other than drinking purposes, 
4. The question of ownership and right to use resources is to be addressed 
and resolved in a clear cut way by enacting special laws, dealing with 
ground water rights especially taking into account the principles of 
access justice and social equity. It is submitted that the ownership of 
ground water is to be vested with state government so that the national 
water policy 2002 may be given effect to. 
5. There is need to modify Model Bill 2005 to make it purposeful with 
community partnership and ground water pricing policy. 
6. The regime of water rights and entitlement, thereto, has to be taken into 
consideration to offset the inequities arising out of natural endowment 
factors. 
7. There is a need to amend all water related laws, including the Easement 
Act, keeping in view the present circumstances and requirements. 
8. There is a need to strengthen the ground water institutions for better 
regulation of ground water resources, implementation of artificial 
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recharge projects, managing saline aquifers etc. For this purpose 
authentic data is a pre-requisite. 
9. Let there be demarcation of ground water potential zones and high 
ground water consuming industries, so that these industries may be 
located in areas of high potential ground water zone. 
10. At present water is a state subject, but for the better development and 
management of water resources, it should be brought into the concurrent 
list through appropriate amendment so that both union and state 
government can make laws on this specific subject of high concern. If 
possible 'environmental protection' should be put up as a new entry in 
the concurrent list of the Seventh Schedule. 
11. As the panchayats have been assigned the duty to ensure efficiency and 
equity of acts towards water resource management but the facilities 
available are not upto the mark so there is need to rejuvenate this 
institution with modem equipments to meet the task. 
12. When we talk of subsidized boring scheme, it should be made available 
to the small farmers and socially backward people but not to big land 
owners. The reason is that by this subsidy the big land owners, used to 
become water lords from landlords, which is against the principle of 
social justice and equity. The concept of water lords in practice, is 
prevailing in the state of Gujrat nowadays. 
13. The water policies should be made on regional basis keeping in view, 
geographical conditions, topography, environmental condition, ground 
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water assessment report and it is sine quo non for the establishment of 
extensive water consuming industries. 
14. Under the Water (Prevention and Control of Pollution) Act, 1974 the 
provision relating to discharge of polluted water and effluent into the 
stream or well or sewer or on land, is doubtfiil, whether it extends to 
subterranean dumping of pollutants or not. Pollution caused whether 
knowingly or unknowingly is a matter of great concern, which needs 
high attention of the government through rectification in the present law 
in force. Much more sophisticated, specialized and efficient machinery 
is required for such purposes. 
15. Punishment for the breach of any provision relating to pollution 
legislations should be of a certain quality that would discourage 
deviance and not to promote it. For example, six months imprisonment 
or a fine of five hundred rupees may not be of much consequences to a 
rich influential farmer. What is necessary is changing the deterrent 
strategy to a more innovative one and designing appropriate imaginative 
sanctions. 
16. The definition of pollution under section 2(d) should be amended in a 
such way so as to cover non-point sources of pollution also. 
17. Section 24(2) of Environment (Protection) Act, 1986 needs to be 
amended which provides that if the concerned act or omission is an 
offence under any other Act, the offender shall be prosecuted under that 
Act and not under the present Act. This reduces the deterrent effect of 
enhanced fine under the Act and produces uncertainty and confusion in 
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application of penal provisions in case of violation. Hence, such strange 
provision should be deleted from the Act. 
18. Factories Act must incorporate provisions relating to sanitary conditions 
not only within the premises of a factory but also in the vicinity to 
prevent cropping up of slum areas. 
19. It may be submitted here that in addition to conferring more powers on 
the enforcement authorities, there is need of fixing accountability of 
these bodies by statute, in order to promote operational functioning. 
Mandatory duties may be imposed on local authorities or other bodies to 
ensure that they enforce pollution laws. A provision of personal liability 
of officer or officers for neglect of such duties may be provided for. 
There should also be a separate pollution control cell established in each 
of the municipalities to monitor the overall situation in the area. 
20. The planning should be rational to avoid adverse effect on environment 
and obtaining maximum social, economic and environmental benefits 
from science, technology and education so that we may control 
groundwater depletion and its quality. Policy makers would do well to 
pay heed to such long term trends and initiate measures to better cope 
with vagaries of the ground water scarcity. 
21. The problem of water pollution needs to be tackled at their source and 
not after they have been discharged into water bodies. Law will have to 
keep pace with the future developments in the groundwater management 
though at time it will be difficult to cope with changing situations. 
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22. The introduction of a rational water pricing policy is to be monitored by 
an independent body because the pricing of water is a critical economic, 
environmental and social issue and anything that is free does not attract 
proper care and conservation. 
23. 'Water' is a state subject. States have exclusive power to control 
groundwater pollution and its misuse. So, there should be a 
comprehensive Law to control the water pollution. The state laws 
showed no uniform practice and state laws are neither upto mark to 
handle such an evil nor had enough finance to clean water. It is, 
therefore, suggested that some provision should be made in the 
Constitution, like America so that the state may be made accountable. 
24. The environment should become rather public problem than exclusively 
a policy maker's problem. The lack of awareness of the people is the 
major cause of the ineffectiveness of the legal control. For this reason 
the Act has been described as a "Cobra that is seemingly fierce... but... 
has no venom in its fangs". 
28. If the old penal provisions are analysed in the present context then 
although it holds relentivity, but its relevance are far less than those of 
the complexities of the ongoing grim condition. The old laws and the 
Indian Penal Code's restrictions are insufficient to cope with the present 
crisis. Thus to have more vibrant environmental condition there should 
be an overall alteration in the existing procedural methods, which may 
impose greater amount of money as a fine besides longer rigorous 
imprisonment to avoid indemnification. 
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29. The bureaucratic structure which is required to command and control 
mechanism, its incompetence, corruption, non-transparency has nothing 
to do with public participation. Therefore, there is need to develop some 
alternative forms of environment governance based on public 
participation, transparency and non bureaucratic institutions. 
It may be emphasized that anti-pollution programmes and laws are part 
of a strategy for preservation of precious ground water resources, therefore, our 
approach should be broader and entire spectrum of management of 
environment should be our concern. Despite practical difficulties, a holistic 
approach in this regard is the only option available to the planners of the 
modem world. 
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